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[Abstract]

Customs on the Right of Graveyards

Son, Kyoung—Chan”

Anyone who has set up a tomb in the land of another person will acquire
a kind of a real right similar to the superficies to the tomb base(H5 % 5Lih).
This is a right of graveyard, a kind of customary law recognized by the
Supreme Court. Over the years, the right of graveyard was accepted without
doubt as an example of customary. Recently, controversy has been going on
between one position to affirm the right and the other to deny it. However,
there have been no studies examining whether 'custom’ or 'customary law’
existed regarding the right of graveyard. This study tried to verify whether
the custom of the right base actually existed by focusing on the trial data
of the Joseon Dynasty, the Enlightenment Period and

Japanese colonial era.

In the meantime, the Supreme Court has recognized three types of the right
of graveyard. In other words, the right was recognized in the cases @ in
which the consent of the landowner was given, @ in which the person who
built the tomb sold his land (mountain area) to the other, and & in which
the land acquired by others was occupied for 20 years. In addition, on
January 19, 2017, the Supreme Court ruled that the customary law concerning
the third type of the right of graveyard could not be changed or abolished.

Is the judgment of the Supreme Court on the customary law reasonable?
In the traditional legal system, there was a custom called 'Borrowing the
land of another to make a grave’(f£i%%) when the landowner had consented.
In addition, after establishing the tombs, it was confirmed that there were
customs to sell the land to others and to use it about the tomb because of
poverty. However, the custom of acquisitive prescription is not customary

in the traditional legal system, and it can be seen that it was a custom

* Research Professor, Yonsei University



created in the Joseon High Court during the Japanese colonial era.

The judgment of the Supreme Court that did not abolish the right of
graveyard for legal stability is agreed. However, even if the @ and @ types
remain intact, @ the type of the right should be reviewed. The reasons are
as follows: the acquisitive prescription can not be viewed as traditional
‘customary law’ or ‘custom’. However, it is fully understandable that The
Supreme Court is perfectly convinced that it will not abolish the right of
graveyards right now for legal stability.

Keywords : Right of Graveyards, Acquisition of Graveyard Right on the Land of
Another Person, Custom, Common law, Borrowing the land of
another to make a grave(f&z%)






