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[Abstract]

Relation between Contractual Guardanship and Legal Guardanship

Kim, Mi-Kyung”

This decision of the Supreme Court of Korea(Supreme court 2017. 6. 1.
Ja2017Seub15 decision) is to firstly decide the principle of complementation
of legal guardianship in respect of Korean Civil Code art. 959-20 I. This
decision mentioned that the principle of complementation of legal guardianship
is applied even when contractual guardianship is concluded and registered
while the procedure of legal guardianship is proceeded. However, when legal
guardianship is necessary for one’s particular interest, legal guardianship can
be prepared, and the concrete standard was suggested. Here, in this case,
protection by legal guardianship is determined to be necessary to protect
the person, considering that there’s an intention to abuse legal guardianship
and delay the procedure, to see the degree of mental restriction of the person
and the overall situation surrounding the person.

This decision 1is significant in respect that it firstly determined
complementation of legal guardianship and concretely suggested the meaning of
the point of time that requires the institution for the person’s interest.
However, considering that the most important idea of adult guardianship system
is to respect the person’s opinion, it was necessary to concretely consider the
content of contractual guardianship. This research compared and considered
a precedent of French Court of Cassation (Cass. lre civ., 12 janv. 2011, no
09-16519; Cass. lre civ., 29 mai 2013, no 12-19851)) in a similar content with
this decision, in order to study the relation between contractual guardianship
and legal guardianship. Furthermore, this research suggested an implication

for Korean law, studying the discussion on this in France.
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