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[Abstract]

A Study on Establishment Scope of Indecent Assault and
Legislative Necessity of Offense of Compelling to Sexual Action
- Focusing on ‘Korean Supreme Court judgement 2016dol17733" -

Yang, Lang-Hae"

Recently, the Korean Supreme Court has ruled establishment of indirect
perpetration on indecent act by compulsion, in case by threatennig the
victim, the victim touched her own body without offender’s direct touch.

The contents of the case are as follows. The offender(male) were
threatening the victim(female) would spread pornographic photographs,
video of her. and then he told her to touch her body or to masturbate, and
she did so. in that case, despite the lack of offender’s direct touch, the
Korean Supreme Court ruled that it is indirect Perpetration of Indecent act
by compulsion.

About the case, the first trial court ruled that it is indirect perpetration of
indecent act by compulsion, but the appeal court ruled that it is just a
offense of compel. So look at what the results are different, despite the
sexual freedom of self-determination was violated, the case is controversial
whether to admit simple offense of compel or to admit establishment of
indirect perpetration on indecent act by compulsion.

The Supreme Court has argued in the previous cases that if no-touch can
be regarded as the same as touch, it is indecent act by compulsion. therefore,
In this case, the victim was forced to follow intent of the perpetrator by
threatening to spread the victim’'s pornographic photographs and videos, and
the perpetrator used the victim as the sexual tool of him, for these reasons,
The Supreme Court has ruled establishment of indirect perpetration on
indecent act by compulsion.

However, according to the 'Nullum crime sine lege’ principles, there is a

* Lecturer, College of Public Policy, Chonbuk National University, Ph.D. in law
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lot of criticism about the fact that no-touch is regarded as touch. so, it is
doubtful whether the establishment scope of indecent assault was expanded
by recognizing the establishment of indirect perpetration.

Historically, The Korean Supreme Court has expanded the establishment
scope of indecent assault in the following order; Even if the assault and
intimidation were not preceded, court acknowledged that If touched, a crime
is established; In interpreting the concept of indecent assalt, the offender’s
sexual intent is excluded; It is touch if no—touch can be regarded as same
as touch. Every time the scope is expanded, many criticisms have been
made. The case examined in this paper is also subject to criticism.

This paper is not intended to criticize establishment of indirect perpetration
on indecent act by compulsion but to express critical thinking about the
excessive expansion of the establishment scope. Besides rape and sexual
assault which using means of assault and intimidation, Considering that the
freedom of sexual self-determination of victims in various ways are being
violated, I think it is necessary to legislate a crime punishable by ’the type
that forces or accepts sexual behavior’. If it does, it will be able to reduce

the controversy and protect the victim’'s sexual self-determination broadly.

Keywords : Indecent Assault(Indecent Act by Compulsion), Indirect Perpetration,
Eigenhandiges Delikt, Offense of Compelling to Sexual Action,
Establishment Scope of Indecent Assault



