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[Abstract]

A Study on the commencement of a retrial decision based on

the Public Servant's Job crime”

Kwon, Oh-Geol™

A retrial system is justice by eliminating the injustices that occurred in
a concrete case relief system of special rights. The most important cause
of the restriction to find substantial truth is the limitation of human faculty.

The substantial truth in the Criminal Procedure come from the judge's
subjective belief. The truth in the Criminal Procedure is made through the
investigation process as well as procedure in a public trial. The truth must be
found through the evidence which is present at the time, The Law give the
truth the effect of ‘non bis in idem’. It is the request of the legal stability
that materielle Rechtskraft has to be acknowledged unless a special case.

But this materielle Rechtskraft can be excluded, if materielle Rechtskraft
rather play a role keeping the unjustice. This is what is Retrial system.
The Formula of the Radbruch declare that substantial justice is superiority
over the formal justice, If Law and norms, final judgement and Positive
law system are enough contradictory to substantial justice. At this time
substantial justice include procedural justice which is on the assumption to
guarantee the right of accused for the finding the substantial truth.

The court was allowed a retrial decision in the decision, but the evidence
is as follows : What investigating agencies arrested the accused with the
violation of the warrant requirement principle is violation of the Constitution,
Therefore investigating agencies committed actions of Crime pursuant to
Public Servant's Job, and It comes under Article 420 Nr.7 of the Criminal
Procedure Code.

But at that time the investigating agencies arrested the accused

* This work was supported by the Ministry of Education of the Republic of Korea and the
National Research Foundation of Korea (NRF-¥}A]H & )(NRF-2018S1A5A2A02069806)
% Prof. Dr. iur., Kyungpook National University Law School
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accordance with the law of the legitimate. Althought the law was judged as
unconstitutionally thereafter, the arrest actions do not belong in Crime
pursuant to Public Servant's Job which is corresponding to the basis of
retrial of Article 420 Nr.7 of the Criminal Procedure Code.

The substantive justice in order to allow a retrial, but the extent that do
not harm the defendant's legal stability for a retrial should be made.

Judge's decision on the commencement of a retrial is confirmed by the
free evaluation of evidence by the legal norms and preexisting class inclusion
that its argument that the process should be.

As a result, the decision is not resonable , and has some problems in the

course of the legal argument.

Keywords : Retrial, Crime to Public Servant's Job, Crime pursuant to Public
Servant's Job, Interpretation following constitutional law, Analogical
interpretation



