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[Abstract]

An Idea on the Presumption of Legitimacy in Korea
- Focusing on a Child Conceived by Artificial Insemination by Donor(AID) -

Ryou, [I-hyeon”

In Korea, a child born after two hundred days from the day when the
marriage was formed(article 844 @) or born within three hundred days from
the day when the marital relation was terminated(article 844 @) shall be
presumed to be the child of the wife's husband(article 844 @). To the extent
that rebutting the presumption, only by the action of denial of paternity, is
very difficult, a child with this presumption of legitimacy is protected strongly.
However, as blood and DNA tests are largely used recently, various opinions
are being suggested about the interpretation of our rule.

In the recent Supreme Court case facing sentencing, the issue is the status
of a child born by artificial insemination using sperm from others. In Korea,
there is unfortunately no provision providing the legal relations of the parties
concerned with assisted reproductive technology. So, We have no choice but
to use the provisions of Civil Act, which provides traditional paternal relations.
Some has used the presumption of legitimacy provision, but other has chosen
the adoption rules to handle this problem.

In this paper, I have found the Supreme Court’s judicial interpretation(so
called ‘appearance theory’), that presumption of paternity is excluded only
when there are apparent circumstances that the wife is not able to conceive
her husband’s child, is reasonable. But, in some legal practices, parties can
reluctantly handle this problem with their mutual consent. I think a child
born by AID should be covered by presumption of legitimacy provision, and
the mother’s husband who had agreed to AID cannot deny his paternity with
the child. Many opinions seek a basis in the doctrine of estoppel. I conclude

that this husband is no different from natural father by understanding a

* Researcher, Institute of East Asian Law & Politics, Sungkyunkwan University. Ph.D.



concept of the blood ties in a normative approach.

Keywords : presumption of legitimacy, denial of paternity, appearance theory,
blood ties, AID(artificial insemination by donor)






