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[Abstract]

The Legal Nature of the Discretionary Rules

Kim Yong-wook”

In Korea, where German law is counted, it has been considered that the
administrative acts are not illegal even if it violate the discretionary rules in
the form of administrative directives. But today this view is being criticized a lot.

First of all, the problem of 'form’ divided into regulations and directives
and the problem of ’'substantial’ divided into external and internal laws should
be considered separately. In principle, regulations govern external laws, and
directives govern internal laws. However, in Korea, even though the so-called
'discretion rule’ or 'external discretion rule’ has the substance of an external
law, for reasons of administrative convenience, it has been defined as an
administrative directive, and it has become the root of all problems. Without
knowing that problom, the theory of self-restraint or external efficacy of the
administrative directives is being argued.

Under the constitutionalism of Germany in the 19th century, the theory
of discretionary rule, which started from the ‘rule of law’ to protect the
fundamental rights of the people, has become a way to expand the scope of
administrative legislation to avoid being subject to Normenkontrolle of the
courts. This has provided a rationale for the external discretionary rules to
begin to be regulated in the form of administrative directives.

However, discretionary rules are not internal laws, but external laws, as
they become the final standard for external administrative decisions in the
area of discretion of the administrative agency, and have direct effect on
the public through the application of the rules and issuance of administrative
dispositions by public officials. Supreme Court precedents are now more
inclined to view the nature of discretionary rules as external laws. In fact,

the theory of self-restraint or external effect of administrative directives is
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also based on the fact that discretionary rules have external effects.

If the discretionary rule is defined in the form of a regulation, both
substance and form will be consistent. In the end, the core discussion of the
discretionary rule comes down to the case where the discretionary rule is
defined in the form of an administrative directive, which is not allowed because
it is not a legislative form proposed by the Constitution. However, if
discretionary rules were previously established in the form of administrative
directives, the effect is recognized, but only has the effect of presuming the

illegality of the violation and converting the burden of proof.

Keywords : Discretionary Rules, Regulations, Rules, Administrative Directives,
Internal Laws






