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AP B Aol dor] EAAAAZ T BE oo g HFH
dEEEES

FHO] - UISE XA, USE YFo| HHAEM, SHNTIAEZURUHH(DACA),
T H(legislative rules)

£ 1 2020.10.10. / HAKY @ 2020.10.26. / AME™EY : 2020.10.29.

Soi 7k

Ak 20206 99 18U (W= A AIRh) F2 wlolt] Z1=BZ1(Ruth Bader
Ginsburg) = AW yto] 87419 volzm FH gty v 034” + A
=]

ool E TUE 19939 WFEY Z419 W FUE g o8]
g oz duE F osdA AW uEeds FANd And 4y

pul -
oz fFient 1o AR A4 2020 119 39 (M= @A AlZh)
J 3

ol v dEE AACd E Y TaE oE Aed Aowm A
FEa vk vl BEFe] tiiAbgta 3 ¢ e ERlEZ o) E % (President
Trump)o] BHFAAS AW Ho s 19T 7teidol s5sto] dA) By
18 Abol o] 5i4ebal A AL Q= vE AR OPHAY] iU ol wE ol
Mol Al R4 BastE fHste H4ag7 e A% ARAolth
Ao o= w= giEPE R AYetA va SAFNE WANA dEd
WFE FESY EFEZ(Trump) e® S JAx7|HYH T8 P48
< Wbl gt 2 E PP H oote] ALl AALRE HAstH L =
Ha gk 53] EFE dlEH vl o]l s ardlo|y vl=re &
HAF 5 =<lol s Ak A4 A& AAetdgka 183 14
A F stz A9 enprl dEE W AlPHAE ERHAFH LG FAA
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(the Deferred Action for Childhood Arrivals ©]3} “DACA”)DE o
o]}, olgs EYX EH Jyo|uANI THsle] WS Ado
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W7k A8 7Hwork permit) & dFE AL —;F&ax}i = Ae=w 2012
}‘3} EHo] Far A (the executive branch memorandum) & 2] &
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3, 2020d 6¢¥ 18¥e] ulm AHHYAS Dep’t of Homeland Sec. v.
Regents of the Univ. of Cal. 3223} ¥{3¥ Trump v. NAACPZHZ, Wolf v.
Vidal#Z23)& At o] #AL =¥ g de] 79 mpxutoz 3oy
A oA d Rk oofye 2d Hol ¢
g vl e s dHFool Ass d
B =8 A= Dep't of Homeland Sec. v. Regents of the Univ. of Cal ¥
Ave] Fo WES AUfsta vle dE® dWFoE diEstes vl thEed
NEBAANE 3 ??} PG g EAF 2ol g AddiEde] APEA
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Aolebn @ 4 92 Aol

. A dd 200
1. Dep’t of Homeland Sec. v. Regents of the Univ. of Cal. AF12] 7R &

2012 ewpel oiE® AjF Aol wa G EQQH K- (the Department of
Homeland Security ©]3} DHS)+ EHAFHAEAFFo 4 A (DACA)S AA|
sto] MAAERE wao] Eloldixel FEE wel vae] fugh A gole 2
A7 AN A A (two year forbearance of remova)E A4 s & U&= HE
A (memorandum)S Aldste]l o 709 W Ax=rt 2 eSS B QIdth
20179 ERE dfg® FHS ool vw oA e A WstE 7%’74]

3 EEZ gE5Ee EHAFHAAFROAH Y(DACA) ] HAAE
ole we} 2017 69 = EQFEF(DHS) &#<l Elaine C. Duke2 &4
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2) 140 S. Ct. 1891 (2020).
3) 591 U.S. ___ (2020).

4) 58 U. S. ___ (2018).
5) 140 S. Ct. 1891 (2020).
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=0l ENAFAL2IFEFAA A DACA)Y FAES taste] Duke &4
o o]yd HRAY P A A 2} ((Administrative  Procedure Act  ©] 3}
“APA”)9] FAHJHA

o
2bg fukstdar AWrAddy A5z AW AR Due
Aolekal FAstH A %% A 7138k

2018 1¥ 9ol A xYolRi <

for the Northern District of California)®] < ﬂ%* a ”Jr/‘}(]udge William

Alsup)= AFo] FTAHY] AMAE EHAFAALEFUHFA4ADACA)S

AL FAT As BHstE &84 FA(Temporary relief) & 383+ #H4S

?5‘}3}1?}.6) 01312} AWAIAI Rl AAL FdrHAE AA 2018d 1149 8Y

(the Ninth Circuit)ollA] A1 HA 44 FAE &3

kD

A AF = AWA2A H U (the Ninth Circuit)e] 4 Fof Aol A}
g% (certiorar)= 833Ul o] AMAE EFWHAFAHLTF LA H

7
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2. Trump v. NAACP A9 71 &

Edx gede) BWAFYaE3050 4B (DACA) AX QAo w)atol
S TLANAACEVE A58 AVIT Ao2 FAIoL SuF AUl

H o] E
YAHJudge John D. Bates)= EHX tlgH o AXAAS Faslsies 324S5
St a8 ol 3 AU AR E A9
3. Wolf v. Vidal AbAd2] 71
o] Able] 3 ]""(Batalla Vldal)*o‘ %%Xﬂ%%ihf‘rﬂg’ o 4 A (DACA)
o FIAER EYE 2594 F(DACA) 9

AR BAAAHAPA 3 F g A

o}
gul [e}
sy FHSHA AEFES AV, 20189 2€9 139 wEF FEAF AW

6) 279 F.Supp.3d 1011 (2018).
7) 908 F.3d. 476 (9th Cir. 2018).
8) 298 F.Supp.3d 209.

9) 321 F.Supp.3d 143.
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A1 ¥ (The United States District Court for the Eastern District of New
York) 7Fol$-3]A]  #AF(Judge Nicholas G. Garaufis)?} ov]z 73 &
(preliminary injunction)<s YrolEolal 319 7|7 F& AFFr}.10)
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10) 291 F.Supp.3d 260.

11) 140 S. Ct. 1891 (2020).

12) Matthew Chou, Agency Interpretations of Executive Orders, 71 Admin. L. Rev. 555,
556 (2019).
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sequestration orders), = 7FQFE. #& oS3 %] A](National security presidential
memoranda) 5°] 1 F8AHC It thEE A solA tiEd AA
¥ (Executive Order)> 7Hg &4 4 o]aL xﬁ‘éﬂﬂﬂ Ue FAelgtar Hrt
HA el wate BE P2 dE® AA 5 ER FAHEH(EO)
o2 He AdrE vk

Al %
A

o

olgfgt Hall= Fo]e] PFFHEO)oletL & Y& Aola oA M=
NewEe] A JagdAd 1 SAE s F U8 Aotk qEHEAA T 3
AHHEEO)S A Ad8d 1 A Fre & dS Bk ofY e} A
3 ArEA BAE & odal 1 AEH e w39 Aow vold Ao
ol ghE e o] Ao FEMS] Qtol A wEetoloksls HES] FEH4
Jaeatel afgste Aoz dotste oo PAYH(EO)SZ Hshes A
3= glrh1d)

Fe]e] PAFEH(EO) =2 o YAHIF(EO0)CRE W= deFe] PAY
F(EO0)S UreE 22 AR ZA9AQ SHel v 3 23 Ygaye=m By
v As 2715 g due] die® dgEEe] Y g =
A E (Franklin Roosevelt) &= w vj-¢- 228t A AL HATE &8 Hedd
el A AR 745*}7‘4 ﬂ'li‘lx]”} PAPFEO0)S AA3s7] feiA $H

E
)l Folu oAAEH 22 daE AXA &
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13) Peri Arnold, Making the Managerial Presidency, Princeton University Press, 1986; John
P. Burke, The Institutional Presidency, Johns Hopkins University Press, 1992, George
A. Krause, Jeffrey E. Cohen, Opportunity Constraint, and the Development of the
Institutional Presidency: The Issuance of Executive Orders, 1939-96, The Journal of
Politics, Vol. 62, No. 1 (2000) pp. 88-89. ¥A&, v thEHe PAgao] 3k »~1
sty HeaALd aHHE A84s(2017d 39), 114W Z}F 1304 A&

14) Phillip J. Cooper, By Order of the President: The Use & Abuse of Executive Direct
Action, Second Ed, University Press of Kansas, 2014, pp. 19-114; Louis Fisher,
Constitutional Conflicts between Congress and the President, Sixth Edition, University
Press of Kansas, 2014, pp. 119-125, 4%, vl=r tEH ] PAH P gt 43, 17
sty WAy e AR45(2017d 39), 115 7+ 15004 AU &

) "l=re] FW(Herbert Hoover) W&%-2 AAHEH(EO) ANBER A2 FmREE
(Franklin D. Roosevelt) W%#-& #4WH(E0.) A6071EZ A2, 2vvH(Obama)
gEE2 A4 HEHEO) /134895 = A 2Hglt),
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AuHoR YYYFEOIS AFHAA REFL e AL
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ol A 0130}b He el A FAA A LA S FA sk Alolvfel webA
7+ 4 (legislative rules)@} 8|47+ (interpretive rules)o2 T+¥& 4

ok WA (legislative rules) S MEE BAAZS 3 Al(creation)dtal A 7]
52 Al 55 AS A9 A (legislative rules)o] kAl &h=
141 9F A (interpretive rules) 71& WEDA A Hold A= HA
e = glopal sHAthD oy dk o= ETtekal e Ay
© 2 7 7S "E8e] ANk A= RErhs) Rl B
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16) YAHHE.0)> I3 A4 HE(Statute)¥} FRE = v= HedL et Heds
= 2y 4 HELS g3ld AET F glon gEyge Jduys vy Sdwy g
JAtnA To wyoew FAHR A2 o3 ALsAY WEL] e Hfo
T AL me stdY el Agsta o2 o3leN FES L Hetow AEste] F
715 e £ S WolojM WHEY FAWHL AAAA, Ax, HH aolM Afor}t
Atk PAPH(EO)L AFgr| ol SHTA S D3] (Agency)dlA A4sE PG
H(rules)? FEATE FA AW (rule-making) 2= AWAAHHEAH(APA)S] &S W
o wsle] hEde BAAFHEO)S AF 2 AFAA e} BHste] FgAxge] 24
A kolal O Algslal holstA AR e NAE 4 UTh &4, v U5 3
Hol Fxok FHo #I AP, GM‘M T AB4E 201 83 8Y, Aol EAF g,

48-49 FH=x.
17) William Funk, A Primer on Nonlegislative Rules, 53 Amin. L. Rev. 1321, 1322-24 (2001).
18) Ronald M. Levin, Rulemaking and the Guidance Exemption 3 (Wash. U. L., Legal
Studies Res. Paper Series, Working Paper No. 17-04-05, 2018) 51.



148 ®sk=1 A714 (2020. 10)

1) 9 7+4 (legislative rules)

== PAFH(EO.)o] AT (legislative rules)oll sisls= dd A el
Al 25 EYEZ(Trump) 5 do] &3t AHw A137695 5 H| &3 de
o] 3 F x| 3 A ™ = (Travel Ban Executive Orders)gtil & Zo|t}. A |

1376959 71€¥2 EHZ(Trump) tiEdel AY A5 20179 19 2594
ek P A137672(E.O. 13767)°|th. AW #E A137672(E.O. 13767)<]
AZS “mAe bR el o|wlAg A APFFS 93 PP (Executive
Order: Executive Order Border Security Immigration Enforcement
Improvements)©] At} o]ell o]ato] WAlsol W8] Aol Efzo] A
(Trump’'s WalD)olgle 255 AT AS 28 i 20189 12¢€ 22¢
H= ARAEE g5 HH (shutdown) & A @8 He=d oA ERE O
Hol 569 Ee]($5.6 billion)e] AW7|=S ABA v Loz o3d 93
A7 wEelAtt. EFE dieE e FAYIEO) st AART e
1] o] °‘5110}Eﬂlt‘r TEE TN FEY =7 d=nls O Exow H3kely
3 Sdgevt w8 JFK FAERe TE olga A 29e Yalste %
AR 2} 7Y (Amer1can Civil Liberties Union)o] W&t#-& AdlZ2 &£2F5S

718k th20) = o]ofA] 2017 1Y 27 I A|1376952D 7}

o o] A FEdH w7EAEY AdAEe] Hlmd dxste e AAHH O
FA8HE dgollth. - H(EO.) A13769% 7 Ha A} o]of wWAjA He
AFo] A7HA= 53 ALE Fo wdlae F A5TL 1} 9] Foll 7
Fae 22y AFASY gAsle AWARE AU 258 A48 93 o]
of A=rzx #AZ FA W& (temporary restraining order ©] 6} “TRO”)°] 2017
W o2¢ 3¢ LHE':]/\AI:]'.ZZ) ofo AWAF= ATFTAL] FAheFAA N

19) Melina T. Oliverio, The role of the Executive in Rulemaking: An Exploration of
Executive Action in United States Immigration Law, 70 Admin. L. Rev. 715, 726 (2018).

20) oA AVE A2FoH F& EFFU AW AWHAY d =9 (A. Donnelly) FHAF=E
PAEH upg} o]ES BxoR FESTA IHEEIFES S8 BT Alo] ddEn
I Hol FHAFAPHE Aoy o] HAH] UEHe FHHEH e fdS AAS
AL oy Ea £S5 AAH R FAATE AolArh A&, v eHe] Y
ol 3t A1 I_'EJ]EHQ‘}E_ WA uEyE AKE(2017d 39), 111~11291 F=x

21) Protecting the Nation from Foreign Terrorist Entry into the United States.

22) o] AAL AR WH Y (the United States District Court for the Western District of

N
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20173 29 9o A3l Aw Y (the United States Court of Appeals for the
Ninth Circuit)> 879 A& 71248kt

EHx gEdS PAYHEO) A137695E At 20173 3¢€ 16¢€ 9
AWH(EO.) A13780%E5 LaE3HA =k Ay 20189 649 264
of FAFHEO.) A37805 = AWARIH AFHENA dfsHolA FoAg

W7 e AR A AHA] 2
o Pt AL AARE I Aolgta & AHolr)26)

2) &A1 71 A (interpretive rules)

dEe® e AGHHFEO.) Fol M4 374 (interpretive rules)ol] 3G sh= 745
= 52 &% (President Bush)wf &A%k 9/11 Heldl o837 f13te] =&
oW = (the Office of Homeland Security)S A #3t7] 13 AHH(EO.) Al
1322855 Wt =l oA AFAQ 321 A (interpretive rules)ell &3k
20 AW (E.Q.) #A|13,228%.0 23l = EetH = (the Office of Homeland
Security)©] ¥HEo]AaL 7]ES o8 FAHRE FoAAUY WS FIY7]E
I At A FAT S HUIEE @@she shbe] Awr|de] E3tshAl
o], o]AL FESEYH (Homeland Security Order)oldtir E27|%= 3o}
PHHH(EO) A132285 AHA Pl st FESRHE(the
Homeland Security Act)e] 2002 S}HstE A 7]E2] AW oyl sh=
(the U.S. Immigration and Naturalization Service)©] WA o] = EQtRE F-(the

Washington)] Z4HFE(James Louis Robart)el o]ste] i o).

23) State of Washington and State of Minnesota v. Trump, 847 F.3d 1151 (9th Cir. 2017).

24) o] AL UE® FuF A|9645% (Presidential Proclamation 9645)% 2#]7]%= 3t}

25) Trump v. Hawaii, 585 U. S. ___ (2018).

26) Melina T. Oliverio, The role of the Executive in Rulemaking: An Exploration of Executive
Action in United States Immigration Law, 70 Admin. L. Rev. 715, 736-37 (2018).

27) Melina T. Oliverio, The role of the Executive in Rulemaking: An Exploration of
Executive Action in United States Immigration Law, 70 Admin. L. Rev. 715, 727 (2018).



150 ®ek=1 A714 (2020. 10)

Department of Homeland Security)”7} A 8% 1 t}.28)

FAHF(EO.) A132285 = o|vF} F|sto] gt BAHF ] qrAlB o] A g
B FIFHIL HFORE oS JHAY AstetH L sk AFRES WA dd st
o) F-of ®o ke ujyua = ZHolA B AHIFA (egislative rules) S
2 AT & de AR FE8 Avkar & UAAARE ARHER] FESE
W& (Homeland Security Act of 2002)% thA|E o=z 34 FA (interpretive
rules)oleba A = As 740]‘:}. &= o] opd 2] 3](Congress) 7t A
ES EHANAA FEQR R (the Department of Homeland Security)E A H3}%7]
5ol A H(EO.,) 132285 = 31474 (interpretive rules)ol] X }A] =t}
e 7 S Aol wEkA AT (egislative rules)o]™ RE=A] AXof b=
EX ¢} gAAE wE AYHAE AP A3 the notice-and-comment rulemaking
process)E AXA @Fole Hvhil sfAed ¢ & Aotk

V. thEd A A2k A dAH (APA)

ol A e EFAAZE des] A 2w b A 849t A (interpretive
rules)ell sl Fet= A-9ol= FFLAANAPA)E wWE ok glal uheba] A
z‘sgquq;*q.lﬁ(APA ]/q ;GL A 2} E_xﬂ o] zsg;d‘ﬂ x]_jﬂ?ﬂ (<=4 ;'F;G%L _/,: Q)
S Aolth, EAlE UEHAA 7 wa=et 3431 A (interpretive rules)o] oFU g
o

1 H 4 (legislative rules)ol] sl@ate] dubAR 7)ot} FRLS do] b
o thek WA F&Ho] Ju RS P oFE HAZE Aozt
Hi A9ols FAAAHAPA) 2 dAH FAE AFoF i 7401@

1965 VI el JABABAPAIE V%W4@ 997k AR 8
E gl Agss WaRs ﬁgaz 44 ) AAAAHAPA)L 1ol A
ol AT9 F9 AN BEON R of AYURS AROE 04l /12
ﬂéﬂ%ﬂ%&%ﬂﬂﬁgﬂfﬂlM%i%%ﬂE@ﬂﬂQ%ﬂﬂ%Q%:%

= shuel %S FAF slolehs AuEe Bhe FEWE stk

28) Homeland Security Act of 2002, Pub. L. No. 107-296 (2002).
29) Melina T. Oliverio, The role of the Executive in Rulemaking: An Exploration of
Executive Action in United States Immigration Law, 70 Admin. L. Rev. 715, 728 (2018).
30) Administrative Procedure Act. 5 U.S.C. §553 (2000).
31) Wong Yang Sung v. McGrath, 339 U.S. 33, 40 (1950).
“The Act thus represents a long period of study and strife: It settles long-continued
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shar Aok AAC def = 2 H A (informal rule-making)dll 2]k YA <)
Hol tivkg o] Foj A3 Qlr}32)

o2 A 2 (informal rule-making)E 34 7] # A FAHYHHS F A (notice)
shar, AWk =Rl Fo] EAH  FAFSHSt digte] =Holu oHAAE
(e}

(comments)S il o]#d o & whgstol WAV HAAN HFIAHAW

(final rule)S AWF K (the Federal Register)oll &X3}= 39AIS AxA A
AHE A Foh FAFAAHAPA) Y kAt whEk AU ES g A9

JelMe Aol Hol A AAs Ex RS urshs 45 #2d)
= Qow doha AAEAE(APA)OIA TSk Tk
P AARAPANA FHFT Q= Fage] m

4

)
oft
o2t

N

AR Jrk3) x}9) A (arbitrary and capricious) A7l o] dHbE o)

[e)
HaR-o AFe dAsHA K JYF7E AP AL Al T e

=3
a1 gAJH dis AARHAAE Aslste WRoR AWHY BAEe] dd
AP GdqtA=7te] 971ss wANE AS 278 Aol ATl
23l ALH A AMthe hard-look judicial review)z}al gk Aojt}y, AWtiH Y2
19719 Citizen to Pres. Overton Park v. Volpe #ZoA] vl o] A3
o] A& AALE wo &= AT AA IS vA= BE #AH 84AES
deA o R nHPeAE AT FomA dAMNATE AYs)of giofar A
S TE3D)
A, A AR thek x}o H(arbitrary and capricious) A7) &0l th&hod
A dol FaFo AFS Ak, A HA AN AWl HES

and hard fought contentions, and enacts a formula upon which opposing social and
political forces have come to rest.”

32) Aetd, v Aty e A gHAFEAl, FFFA AT X T (2007), 1539 F=.

33) Administrative Procedure Act(APA), 5 US.C. §706(2000)(“The reviewing court shall ...
hold unlawful and set aside agency action, findings and conclusion found to be arbitrary,
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[Abstract]

The U.S. Supreme Court’s recent case relating to Presidential

Directive: Dep’t of Homeland Sec. v. Regents of the Univ. of Cal.

Jeong, Ha-Myoung”

President Trump, who has promoted presidential unilateralism by advocating
US priority more strongly than any other US president, has issued numerous
executive orders and directives since the beginning of his presidency, and
has tried to realize his policy goals by such executive orders and directives.
In particular, President Trump has enforced a strong regulatory policy for
foreigners who want to immigrate to the United States or foreigners who are
illegally staying in the United States. It was. President Trump’s
anti-immigration policy has resulted in a number of related lawsuits. On
June 18, 2020, the U.S. Supreme Court ruled Dep’t of Homeland Sec. v.
Regents of the Univ.(140 S. Ct. 1891 (2020)), which was merged with Trump
v. NAACP, Wolf v. Vidal. It was one of the last majority of opinion, in which
the late Justice Ginsburg participated. Unlike two years ago Trump v. Hawaii
ruling (585 US __ (2018)), it could be said to be the ruling that put a brake
on US presidential unilateralism.

In this ruling, the U.S. Supreme Court does not mention the substantial
illegality but the procedural illegality of the Presidential directives regarding
the abolition policy of the DACA, promoted by the Trump administration.
The related Presidential directives or ministries’ memo-randoms fall under
legislative rules and therefore have to go through the notice and comments
rule-making procedures under the Administrative Procedure Act (APA).
This 1s, of course, a serious brake on President Trump’s anti-immigration
policy, and it is a federal Supreme Court ruling that has given victory to the
beneficiaries of the DACA and their families, as well as human rights advocacy

groups and related organizations.

* S.J.D., Prof., Kyungpook National University Law School
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Like the United States, it has a presidential system, but in Korea,
non-legalized presidential directives are not disclosed to the general public.
Like the United States, the presidential directive regardless of its law
bounding power ought to be released to the general public as soon as possible

and an active judicial review shall be applied in Korea.

Keywords : Presidential Directive, Presidential Unilateralism, DACA, A.P.A,
legislative rules



