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[Abstract]

A Study on H.L.A. Hart’s Theory of Punishment

Junhong Ahn”

This study reviews H.L.A. Hart's theory of punishment to solve several
questions arising from his theory of normative relationship between law and
morality in the Hart-Devlin debate. And based on this, it examines how his
theory of punishment fits with his general theory of law and his theory of
the normative relationship between law and morality.

Hart argued in "Punishment and Responsibility” that there should be a
seperate approach to the questions of the general justifying aim of the system
of punishment and the distribution of punishment. Further, he argued that
punishment in general should be justified as a utilitarian goal to protect society
from harm, and that utilitarianism needs to be restricted for various purposes
in the distribution of punishment. The goals of restricting utilitarianism in the
distribution of punishment are to protect individual freedom and to respect the
normal conception of morality in modern civilized society and the general
principles of justice. Based on this he suggested the following requests as
limiting principles in the distribution of punishment; innocent people should
not be punished, brutal or cruel punishment should be prohibited, the severity
of punishment should reflect the moral gravity of offences, only those who
are capable of responsibility are punishable, punishment for those who have
special difficulties in complying with the law should be mitigated, and similar
matters should be treated similarly.

Hart’s theory of punishment goes well with his general theory of law and
his theory of the normative relationship between law and morality in that
it values highly the freedom of the individual as a ‘choosing being’.
However, his suggestion of utilitarian goal of social protection for justification

of punishment in general, while thoroughly rejecting retributive theories,

* Associate Professor, Gachon University
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does not seem to fit well with his general theory of law and his theory of

the normative relationship between law and morality.

Keywords : H.L.A. Hart, Punishment, Responsibility, Utilitarianism, Liberalism



