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5) 17. US.C. §412.
6) 17. US.C. §102(b).
7) 17. US.C. §101.
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8) 17. US.C. §102(a).

9) 17. US.C. §101.

10) Chosun Int’l Inc. v. Chrisha Creations, Ltd.,. 413 F.3d 324, 328 (2d Cir. 2005).
11) 17. US.C. §101.

12) Whimsicality, Inc. v. Rubie’s Costume Co., 891 F.2d 452, 455 (2d Cir. 1989).
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13) Celebration Int’l, Inc. v. Chosun Int'l, Inc., 234 F. Supp. 2d 905, 912 (S.D. Ind. 2002).
14) Fabrica, Inc. v. El Dorado Corp., 697 F.2d 890, 892-893 (9th Cir.1983).

15) Whimsicality, Inc. v. Rubie’s Costume Co., 891 F.2d 452, 455 (2d Cir. 1989).

16) Jovani Fashion, Ltd. v. Fiesta Fashions, 500 F. App’x 42, 45 (2d Cir. 2012).

17) Varsity Brands, Inc. v. Star Athletica, LLC, 799 F.3d 468, 490-491 (6th Cir. 2015).
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18) Id. at 490.
19) Gay Toys, Inc. v. Buddy L Corp., 703 F.2d 970, 973 (6th Cir. 1983).
20) Mazer v. Stein, 347 U.S. 201, 214 (1954).
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21) 17 US.C. §101.

22) Mazer v. Stein, 347 U.S. 201, 218 (1954). (Mazer held that a traditional piece of
sculpture could be copyrighted, even though it was intended to be reproduced as part
of a useful article.)

23) Varsity Brands, Inc. v. Star Athletica, LLC, 799 F.3d 468, 481-482 (6th Cir. 2015).

24) U.S. Copyright Office, Compendium of U.S. Copyright Office Practices § 924.2(c) (3d
ed. 2017).
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25) Esquire, Inc. v Ringer 414 F Supp. 939 (D.D.C. 1976), reversed 591 F.2d 796 (D.C. Cir.
1978). &aAle o] AplellA] 197611 A Aol A8EA gerha A, d 247
T 19760 AP AlAE7] o] e FAHPom = 1909dH o] HL¥ = Aolgha
39

26) MELVILLE B. NIMMER & DAVID NIMMER, "NIMMER ON COPYRIGHT,, Matthew
Bender, 2004, §2.08[BI[3], p.2-100.

27) Chosun Int’l Inc. v. Chrisha Creations, Ltd., 413 F.3d 324 (2d Cir. 2005).
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@ Kieselstein-Cord 47433)01]/‘13 o gAA HEWE AAEA o]
ojaL WA o ® EAFE FE 5

21 W ARPoE HawS

E(Promary/Subsidiary test £ The “Promary” Versus “Subsidiary”

Standard el 3F)< FBFATE o] ARdolA WA MEW S| wEojd x7t

S|
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28) Id. at 329-330.

29) Lois F. Herzeca & Howard S. Hogan, "Fashion Law & Business : Brands & Retailers,,
Practising Law Institute(2013), p.267.; Varsity Brands, Inc. v. Star Athletica, LLC, 799
F.3d 468, 492 (6th Cir. 2015).

30) Varsity Brands, Inc. v. Star Athletica, LLC, 799 F.3d 468, 484-487 (6th Cir. 2015).

31) Lois F. Herzeca & Howard S. Hogan, op.cit., p.268.

32) Sonja Wolf Sahlsten, “I'm a Little Treepot: Conceptual Separability and Affording Copyright
Protection to Useful Articles”, 67 Fla. L. Rev. 941, 952~968(2016).

33) Kieselstein-Cord v. Accessories by Pearl, Inc. 632 F.2d 989 (2d Cir. 1980).
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Al FAA faple] HEE AdAQsA) dld HEL vAE el A5t
o FAGIEE st 84 7S vt AT WYL Y HEFA = A
214 ZFHo] FH Aola AEH 7T Aqr|d FeHer F&Eva dAd
SEATESD MY olgA Fust ZARA, dld HEFo] 3] o] AAA
2 FAFOZA AFSHATE AMAS FAIEATES 7] sl gl
o o&2 EAo] F¥ Fola old tigte AEH Vo] FFH X T
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S F o #AAEAT old HES medte] "The Wholly Unnecessory and
Inextricably Interwined Standards® il $toh, &, A&Fo FdH AnH
5 Aolgtd 1 BEFo =z
B #ddoez B & dus o] Z(Objective test)S @etch WA 7}
2 oo F& Ed AEA7]Y] FF T deF 5L

ks Fxlof 9la, whu|Fo] 1 g

457 2 ,
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of(in the mind of the beholder) 71 284 7|5 By dorl= #d}
w e BdS A=A Ak star, 1 AEA ) gk wdo

gt= Add ¢sle] o A (displacement)® 4= lojoF Ftiar FEEFSIT} o
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34) Id. at 993.
35) Id.
36) Carol Barnhart Inc. v. Economy Cover Corp., 773 F.2d 411 (2d Cir. 1985).
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observer)% AAska vk edd s tAgle] &2 FelAQl dEAte
QAo BEAl SAl0 73 glrha ]
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st ol Eolt). o] &nh, ‘HTAH(FAAY) 3eld #EA HAE'(The Ordinary,
Reasonable Beholder Standard)z} $Ht.

T @ Shira Perlmutteri= Newman A7} A|AISE ‘AA 7d Btk 23]
& ‘o]FA /1d(duality rather than displacement)o] =HS T3 4 &
grte Aol &S At At dirdEAsE ofH BEo] A84 Ve d&
FOoRA 75 F 7HA FHE EF 7H Zo® AT F v A
A Eel7bsdol 8 nka Bkt

g (© Brandir AFA3DE w9 A2 Aty o] gk hd A 7y
b ddvIEe] F8 558 AT 7 de FHEA SHESAT o] AL
Aol 553 A4 A8 AXH(an unusual bicycle rack)e] A ZHEA
7F Aol =tk o714 Oakes #A} 5 throldE tatol o] Frzha

G o g 7o dug A, o] AM AlF] FH= 754
olate] AAZ F3FS WAl wEel mH aivt VleA f4ARNH
SR Zeste] AT 4 flokal Adsu ARARST S B

‘The Brandir test'(£<2 The Designer’s Influence Standard) 2} 3t}
= HAL “mbeF faple] FA8 AT v A nE et Ve A aevt §3E o

&K
M oh & o & — Mo
22 Mo

©

jud
-

=
Ues HERAHE (S 75 EF) AEe] vASHE Vs H SARTH #
WAow Ferksetttal & ¢ gla, R 754 G #Agle] HAtel
Yol mA gk kg3t gl 247k ey ddH EErbeAde E4
P a WA EAT ol g AL o] kA zA A 71X (bicycle rack)
of &l ALARTE JAsA FE olfo dial “gl2 Z(Ribbon Rack)<]
Anz ERL J)sd  EA "AHFEA dAHe] 3l il(inextricably

Abduailel Hx Hxea A AT S a4

interwined), ZH& &

g
A AFeln Fehsk slwel wHAT Fogle WwF A

(inextricably interwined), & tl#}12 v|d mHvEFolL 7154 agdrt vt
de AEolnzg Ax Aok V|TH LHZHYH HAHoZ Fae wH g
278 FlEA ¢ 3 AFRARITE WE £ gudn ddsidth A1 o

37) Brandir International, Inc. v. Cascade Pacific Lumber Co., 834 F.2d 1142 (2d Cir. 1987).
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A9 EE3 AA 78 7 X th(an unusual bicycle rack)E Zzbate] 9lof
gately = A84 HA4d wabA olBE Fxlaty] ke oz WA &
of M-S 7FslARa3® 1 A A AXt(bicycle rack)e] B4

ol wehd Toe JFS wolorz oudt v A%
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Al
Gl&ZolW Brandir AbA el tharol Aol o &
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o F¢]
= &5&5}

% ® Denicola 5= Aol o] FzpahAgel] 23S Fil, S8vw 2HE
o] AFREAL 715 1y F&EEA e 14 RS = HAx qHgs)
A=A g At F43H(Design Process test)40 QA 3 ¢zl
o] 7]zl A o] oA mHste] W3 E tixtele] mA oA At

g slis Aoz A¥EE Afds 33 a9y £ 27t 54L #

g, @ Pivot Point A1 9] A1A4DS A2 A o] Bl &,
A4 wg A ZYrbede] ddviEd W HiEE Hola stk o] A
< vgstale] ggo] gojZlolut molay Fof Asgel olgsh= v T
ol (o] 3t ‘o] AR Maravhd] el HWlEAx A= SA(Ee] Y, oF
g 2 %‘)Oﬂ Eils 1’/]?‘}"1—4 wel7bs ol A 19}1‘:} Xﬂl*u]?l %ja]L—_o w54

10. 2. Ol A}zjoﬂﬁ Goldstein 9] A& E AL3HA, A8&F] talo]
A 33} 2, 27 ARES] 5SS :LZﬂO] AEHor QHE= v&
ARER 2 2A4Z AT = o, a2Ao] FAsd HEFol 183 EA
o] JlHet®E H53A AE%(Equally UsefuDeolgtd a4 HEertsido]l 9l
v}z A8 tH(Equally Useful test). 2, A
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rjz
o 4
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>
>
o)
=
=
Q)
o
a
=

38) Id. at 1147.

39) Id. at 1146-1147.

40) Robert C. Denicola, “Applied Art and Industrial. Design: A Suggested Approach to
Copyright in Useful Articles”, 67 MINN. L. REV. 707, 744-745 (1983),

41) Pivot Point Int’l Inc. v. Charlene Prods. Inc., 170 F. Supp. 2d 828 (ND. IIl. 2001).
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A7e3 A3 AW A Brandir/Denicola test & 1
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lo
2

=2
>

I g 48ss Ae A
stk YA Nimmer 5o 74 % AgFe] 484 75 7
A QA FriekE Aggel A o B9tk %, Nimmer w5E o
BEol AgH $57) vk SUnkE, A8 THA F 4YE AZe] o5t
o AR AR e s A TulE 5 s 4dd sbsAel sl 29l
©ophda Relbsgel ki FgathMarketability test). AW e
o] AANA Gallinot o] A 4w FAAL 9T FUFE OAAE] 1F
o %3 Bgetel AgAS R drks A4S AASA EArtn suA

42) Pivot Point Int’l, Inc. v. Charlene Prods., Inc., 170 F. Supp. 2d 828 833 (N.D. Il
2001), rev'd, 372 F.3d 913 (7th Cir. 2004).

43) 1d. at 931-932.

44) Galiano v. Harrah's Operating Co, Inc., 416 F.3d 411 (5th Cir. 2005).
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AAARETE S g}
ojFolAtt dluet: H 1 wEAdwoe R ARFUES e F
NGRS 7= AAA THsAel e A =

AL By rtssitte o|Zo|th, ol2ul ‘A JhsA  EH AE (Marketability
test) 2} &=t}

T 2 slo]B g = (hybrid) 3t HTHH O FA, Chosun Ab@49ol A A2
T3 ATFAHYLE Denicola W] ‘TRl ZEAA H2AE'(Design
Process test)?t Newman ARl ‘Wvt2 )4 #&EA HZ2AE(The
Ordinary, Reasonable Beholder Standard) 27}A & &5 o]&3}3th46) o] A}
Aol A vl FFE(body suit)®} FE(hood)ZE o] FoZ TES HuE 3 o
o] F2Fo Tl TEH —rﬂﬂ-“”O] o3tk Chosun Int'l Inc.
FF] wE o] #HAR dtojg ALFY AAE HE dFEAY VT

o Bzt e BdS *«:}71/\]711, L= :Tii':%‘ﬂ] gk e F7HA
f4aE FA2FY gEomAL VTS FEATIE &l st §7]F-o
# Aol ofyegte e THE shsAdo]l Avkal AAstHA, AAFe my-
T iAo R Eeltssive 28S W A‘:}47

T O FaH - AdE a4 WEAdo] itk Barton R. Keyesoll whEr,
wdA Eerbede datolye] FA A2 (process)el oA i o
oJgte] F7|7F Foue Aot Ea AEFe tAlel 1 A8 7w
ubgpd Ay ow GFS WA He s vudFs FoEM aAdd F
Arhar g}

= tE slo)lB = (hybrid) 3 HE2EoRZAE Jovani Fashion, Ltd. v.

Fiesta Fashions AF7dolA & 4= v} o] A A= ZEF = 2(the prom
dress)®] TAplo] EAE A=l A2 AZEALS FAg Al 250

45) Chosun Int'l Inc. v. Chrisha Creations, Ltd.,. 413 F.3d 324 (2d Cir. 2005).

46) Id at 329-330.
47) 1
48) Barton R. Keyes, Alive and Well: The (Still) Ongoing Debate Surrounding Conceptual

Separability in American Copyright Law, 69 Ohio St. L.J. 109, 141 (2008).

49) Jovani Fashion, Ltd. v. Cinderella Divine, Inc., 808 F. Supp. 2d 542, 550 (S.D.N.Y.
2011), aff'd sub nom. Jovani Fashion, Ltd. v. Fiesta Fashions, 500 Fed. App'x 4245
(2d Cir. 2012). {°]3}, Jovani Fashion, Ltd. v. Fiesta Fashions, 500 Fed. App'x 42,45 (2d
Cir. 2012)}.

) Jovani Fashion, Ltd. v. Cinderella Divine, Inc., 808 F. Supp. 2d 542, 550 (S.D.N.Y.
2011). ©] Jovani Ab1e] AIAAA, wESEFATANELL HFiEH #AFEA Hx
E’(ordinary, reasonable beholder test)®} ‘TIA}Sl E @A~ o] L& X](design process
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approach), ‘F%%A H2E'(Promary/Subsidiary test) % ‘A steA 2
E'(Marketability test)Z}i= 4714 F2WHol A 247t Berled s HESY 224 o=
Ferhsds HA4sta

51) Id. at 45.
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AL o
o agla o] #Ae ¢
7] Wil L3]E HA AR
A Aol WA AEA 7ol
= oue 444 a7t RelAsAe 5T
83 @ o] Enl Patry test7} UthHD w=re] William. F. Patry WS A=
S o] FAgt &, sld AAEe] JAA EEola E s YRRl
AgEe] fAple] old AFgol= RErksAdY A4S ¥ Havt gl 3
s}, 2#jy e 27 5o AFUHY RIEHEA oAFE A o 1
3lsl - gy e x27be FHo] W ‘EF 1 AATE ofdg dY EF9
WLl A B FseA ool 2HE& Folof Bk of WL olae] 27}
A HAEE zE @k (1) Bl 88 29y b zze] 54% 4
@ 5 Qolok B E (i) A 540l P AEE AMZIEIF e 5
T A8ES AgWAA SPF 49 50N EAT + Ak Aclolol
Bk old @ Bl AY S0l AY A§F Agwe] Tx wE A%
of wpeb AAHolo} spe oRg BL Rask Yok viEAol ohia 7z
wE ovlso] 1 osls e mb AR 54 dRe A4AE 4
Solt Y 54 A8Fe 84 sozyy Sds AT & fn
NI
T oE ol B E(hybrid) 3 AW o2, @ Star Athletica AH19] @
24 A Al Aol Atk Aeed Al T aH YA Uil Varsity Brands,
Inc.7b A2 dAvfgk A-8FQ1 xoj2e] {4 & (cheerleading uniform)®] 23491
HARle fa) SanEAtEAS AFalt Bade ANy ey P
%l (Objective testp®3t ml=AAAY F2WNe zHe sholnge wys
53) Id.
54) WILLIAM F. PATRY, "PATRY ON COPYRIGHT, Vol2, Thomson West, 2015,
§§3:145, 3:146.
55) Varsity Brands, Inc. v. Star Athletica, LLC, 799 F.3d 468, 481-482 (6th Cir. 2015).
56) Carol Barnhart AF7{Carol Barnhart Inc. v. Economy Cover Corp., 773 F.2d 411 (2d
Cir. 1985}l 4 &g Aoz s tzQle] uA EAo] dld EF9 H84 7|5S
w3y flete] askA @2 Agol s, 2 e 27 540 HEHoE #
grbssitta stuz ARH oA Hgolgka gt
57) U.S. Copyright Office, Compendium of U.S. Copyright Office Practices § 924.2(B) (3d
ed. 2017). M= AZAGL v H S Hd&Fo] HET F gl T 4743 AdA H
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Hom ByrtsAS AAF YU o] AFA Al6%3 Ade)
% (cheerleading uniform)?] 2434 7|5 “AAE

A FolFal, 54710 Ag SA]lel AYA sk 74"01
Atk dolrk 7—‘1%” oA 29 (Objective test)e] BH A, 3l
L vl 4 3E(cheerleading uniform)®] 7|54< 3
AL olyetar AA|eH s ek xojgd -1 % (cheerleading uniform)
7HA EARQL ~Egto] X B E(chevron) R (A7) 7, VAE FH), %
o] A(color), &% (block), A LA| L(zigzag) 2] ztolo %= EF-3kaL, Ao
2lt] Y 3% (cheerleading uniform)<S & = & ZA (YA Apolo] &3k o]

B>

rlo

°

HSL

Il
Jn 4 o2
o o Hr oo

fr rlo

of
o H
>
_OL

0%
>
X

lo
Ul

Ue e AAFsAT 2 AFAA HR e Badol A, Varsity o] A
19 T3S o] Zpzto] YARle] = A 54 Apolo] ApolE AT
UL, weEbA = A ARl fAple] wlEoj A A 2 AAAom FHI}
i 27 Aojgy fYE(cheerleading uniform)o] 3&%& =% vz}l
o7M & A2 Hojuly HYE(cheerleading uniform)o. 24 HWEg 4
Uth= e FHetal Jvkar AASAESY 1o A4 Sd tAicle]
21918 Y Y% (cheerleading uniform)¥ 1 ofyel, TH =Y 27 5 o & g
Yol oEHARIcmE AMEE F dve AS AL, oREs SR
Yol wlEolxl =94 yale 1 fFuEe] Xojgr] f4¥%(cheerleading

uniform) &2 A 7]55st=Alol G MXA i, 1 HARlS ZUE Ee
HAR st 22 Aatol] Yol ZAE ¢ oE2Fo2A] W Ao = 7
Z2k% obtd Wa7h wA] eevhar A A ekt

mpxlg o2 @ wAWgiE Yol 20179 39 22¢ AAF dr|FEomA,
Star Athletica, L.L.C. v. Varsity Brands, Inc. AFZ6De] A ®Ql E& 7154 <
ddomA (1) AT AE&FH= EAY WA e JAA mlsAERA

AN+ Y3 E, () NG AEFAA Bstel Agel ww, 1 A4 Ee

AR s
FAJTEE v Al g E AomAM BEHE= 33, lfﬂ@ T 244
g #Fshe Aele AAY B A4S Jhvkal #Alsk T

Mo #E(FES vA AE O % é%%)ii/ﬂ "J*—JEJ%
Y e 270 5L #Ad¥ez # .
8) Varsity Brands, Inc. v. Star Athletica, LLC, 799 F.3d 468 491 (6th Cir. 2015).
9) Id. at 491.
60) Id. at 491-492.
1) Star Athletica, LL.C. v. Varsity Brands, Inc., 137 S. Ct. 1002 (2017).



234 Rgk=a A727 (2021, 01)

g g v AoUmE ASsta dvar s Flo] oyt EFE Sl
B s 83 W] g A8 Ui FIHHE o= A=
SAEkE Zholl whel A& ol2s FAAQl &S WAlste]l SRisiith
= weby] o slth. A= vl s v v o] AT Akelel
wate] AENd SLdAA rHY S EHEEA sk Aol aE A
EE S fAAEA F2e] g & v

a4y ol&nt ‘Berbe A HAE WA A&Fe Welel deide= T &
g 3l s g e el AFEe] EbdEel Al 2

A
20173 39 229 ofgolAl Hi= ule} o] Star Athletica, LL.C. v. Varsity
Brands, Inc. AbdolA 2oj8]ld Y Z(cheerleading uniform)2] FHo| o] &
H FHA fxple] #ete] Ay o3 HEoFrt Aol HAA=H, v
Ho Y Aol A AgoR FeErbeAde #dvIES AAEte] RS W%
t}. T<%&3l5%0] Star Athletica, L.L.C. v. Varsity Brands, Inc. A} 3 71
A ES AV, =] HE E5S HE 2o

o 39 2

(2) 2 (originality) o] A<= 3
AL H L] Feist’ AFA620] o3t g2 (originality) A Ao E B
Soted HeEHEAsHA S E e o 2A ARAS AASE dWel 8F

ko
)
©
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o
ol
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oX,
=}
5
[y
8
ol
D
wQ
=
@
(@)
@]
o,
o
=
@
=
=.
<
tlo
N
)
)
rlr
)

2]
ol ol FHIUTHAL Ak k. ofo] mEw, R
2+ (originality) 73S FEaew, g2 AzEo] oA A Pa Expz o
2 AT AEAY AA) + HAe A (minimum degree of creativity)

o, AE 2 A 5ol TRl FHYS B W e A%

So] 2 g3t P4 B Ed FAs Tl Fayel 2
S AL Basd @k Y e A4} FAHGE 150 BA
Aspt opet ool ola) AR Aolehd 1 UAlelE FA4go] ek

62) Feist Publications, Inc., v. Rural Telephone Service Co., 499 U.S. 340, 345 (1991).

63) vl A AAEE F24d (originality) o] Zolvt w9 tge AR A 8o
(originality)¢} 1 FZAde] 875 & A FFolv AEE Wik & (creativity)
g Fus] slstel, Aade FxA Aol 2olGEME Ageln Tk A% v
=2] FeistAbA AA2Q H439 Z24A (minimum degree of creativity)?] ¢w]e} $-2]u}
el webe Haste] F2A A oJvle gEolsta ¥ & g,
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@ 5 ks

HA #d gl 7]Ee ' 55 fagl 848E 2 AY F2 7
Eo] Al AZE 845 FUIAY Ee 71E ARl WAES v
ZH o] Fox = Ao] wWrh AT A s FAE HAUE BREE W]
s Dok e e v shusive] tal 247 AZERA X1
z9 doE A4 AY, wjd £ AAH FAC ol HAde] I
o] glod AJALERZA REE 4 Qe

AAY =2 Ao fol A AlFe] B Ly gIeo] wE e Izt
2Jo] oz Mon Cheri v. Wen Wu A 4660 A t]#po] = 23} ¢
=& W 5AH Ol s dof £ dFolghe 27k dWHA A

zgste] g =dl=E fARddsih ool dis) A3ed AT AaAE L
Hatelyrzt “a5S& wigtete] A, 259 A7), A 8 s
Ao Z=aA Aol AztE = A B Fo 8 22 S (beads) ] HH S
AAstAnta g § Aol dvkar wAlEkel
olo] wWks}o] Royal Printex, Inc. v. Unicolors AFA #AD M= E8FS5F
Y ¥ (polka dot)E Wl om JF dlo]x] o] tjAle] #efo], I 2wk
HAQ WA B sxpdow Agdd Aolgta & 4 gl As AAdE Y
oA FHA T = S (ticking stripe)E AHAIgFaL duk2Ql ]
& agstdgts, HAage FA4s I8 F
o st A FAAd S FA8skh o] Hele wEW FAA Y Ve
.
H

= Aol 2] Aeol Wde A4 Ei 3
S

¢

o
)
O,
N
Q
o,
@]
<&
o
o
N
N
rﬁi
>i
PRIV u P

2. V1% ARANY AAUA ] R 424

ul oA ZH WY A2 B a A (subject matter of copyright)S %
Auf Aol g F2HAQ A&t MAE HEQUS THoH FAE

64) 1

65) Id at 348.

66) Mon Cheri Bridals, Inc. v. Wen Wu, 383 F. App’x 228, 234 (3d. Cir. 2010).

67) Royal Printex, Inc. v. Unicolors, Inc., No. CV 07-05395-VBK, 2009 U.S. Dist. LEXIS

60375 (C.D. Cal. July 8, 2009).
68) Feist Publications, Inc., v. Rural Telephone Service Co., 499 U.S. 340, 362 (1991).
69) 17. U.S.C. §102(a).
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e ARERA AR 9% B

27F BEQFS ofth HE) e = 4

gdolth, 1 WjFo g FAA ofolo] AL AdHe] nEThe] of
70

T} 70
¢ sjEe gl (fabric design)/Volsh 3toll Sl HAlomA =
A2 W57 sl o] g S wath PuHow EAW HuY U
A 23 ool = HAz, mEd, FodgAels £E E § XE BF
of AL 4 = AeR olefsly] fa, 2 T ZFOlA "ARlE @
53] wEe] FoRE QuHow Agel oF way
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9 AEY WE B RYHE xF
olell tjakel, ‘=gz tlAele
37] Slskel, B4,

st
5Edd(neckline, %71)9] Eolet=rl, Avjy upxe] Aolgl=

- H h

AL 84w o7 &k b AHe AAE etk oFe A84 7
s Adsy] st BrbAS FA oItk S oleld =l HAglE Yy
ox AAE et oF9 284 VsoRtH BEHdon: #gHon
L wEsty] ofHrh wekA = fAele By gl ge] A2k
o3t RegidoeR A & o] wr urtk o] H& Star Athletica, L.L.C
v. Varsity Brands, Inc. A}719] ¥R #A2S TAZ S&EAZEA
of AtV|FEE AET Al DA Aed F UdeA= HEA FHIA @
i o]% W= e TS FAIE ot vk

a3 ‘B F(ewelry) TARUE WA BaAZAAo] gEnh o], vt
2 (ring)7), ZA (bracelet) 2 74 o] (earring)® % v7FA|th o714 e

70) 17 US.C. §102(b).

71) B YA Sl(fabric design)®] ‘HEEolF HAANE AFAERE, HE, F
S) Auks ouslsd, B4 W) AR AFEEE FES AFHT me g

72) Eve of Milady v. Impression Bridal, Inc., 957 F. Supp. 484 (S.D.N.Y. 1997).

73) Express, LLC v. Fetish Group, Inc., 424 F.Supp.2d 1211 (C.D.Cal. 2006).

74) Knitwaves Inc. v. Lollytogs Ltd., 71 F.3d 996 (2d. Cir. 1995); Segrets,. Inc. v. Gillman
Knitwear Co., Inc., 207 F.3d 56 (1st Cir. 2000).

75) Donald Bruce & Co. v. BH Multi Com Corp., 964 F. Supp. 265 (N.D. IIl. 1997). ©] A}
ol AE A E Az gk REgdoz Qg
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©

HAF(ewelry) & A FAFo 24 AAE 283

.

= As BHow de o
ALy A EFe] EFET AAe AXAAY Fe e A HFEa e Ao
SA{EA ], W2 FH (bangle, v - frE] - Wy - Zek2E W wE, 27
A7 gle T BH), Be Aol ), BE oFol gAoA @A Ee Ho
U &2 A AolEx{HEA, A T Fog 2 F&(beads, B 2)2 EE
Z(motif) 15 A Feth B BA oY Folg A2 F<E(beads)S MR
sto] 19 Hxielem offF 9 ohAlAelel] &gk AE =, doju, ¥l 9 )
Eold 5) £ RAFY ZIEA| Y 1ejst EFo] oF i okyAlgle 1
Aro] v AFole 1 oF e MANIEERTH S84 Ee #AdFe=
ey 7 A Aol st AFAFTEA Ao k. HAFI ALF O 3
FeA] Zam gurzow dy B3I HAA] ¢1AEE o]f-ZA, Donald Bruce
v. BH Multi Com ARl A= b 9] tziRle] st} A4 HE7F vhF
of M= “wkA= ¢hds] A ARl Flola, 1 Fde 542 1 s yE
Ul Beltt’eta #A S itk gyk Ee7bsAd e SE5ekeE YAl 84
T Aol o3 R E W] HeiA e FHAE 8s FFstoof gt

nj=o] A AAARAAFAA ALARR] dars A&l HEAE Aok
AL AFE Aol tt e Aalo] WA} 5}3 AzbEel gk fraE
sk Az ztelar, yvolrh Addiie] 97 7o H(access) ¥ @
AAA GAH (substantial similarity)d] ¥ £74& % st AE& 455k
ofF st} f-Eubete] A9 LdnkHQl Hdl= A&Akd
A AREARAE FEstE AHPEa)7E e AZE dgte] f&
S | 34 oo =A Hajrte] A=} 2

JAKIR)SF RS o]
Fo] Yae AXREHR F
5 Al 7RIS = Aol HEo|g®

TFAAFoR B wao A ARARE s eyl fsiAE (1) 9t A

76) Yurman Design, Inc. v. PAJ, Inc., 262 F.3d 101, 110 (2d Cir.2001). ©] AFAo|A = ZH
o Aol A A RogdA Aol Aol HAUL

77) Donald Bruce & Co. v. BH Multi Com Corp., 964 F. Supp. 265 (N.D. Ill. 1997).

78) 5%, TAZHY, A4F(AHANAT), qFAL 2016, 12224,
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Azl diste] fragk AZES AR s ARAD), (i) At A4 5
o] 88 ¢l (copying) & 3t S ZA(L71Q), (i) A7t sl A= F24d 3
= 2ds HA 5 ol&st= Aol s AW FA4ol-&-3 9l (improper
appropriation)ol] sEe A(LA@)o] FLslt) ol BT Yl Fdle]of
6]—1:]—79) AAPL wHER

199 4Ae Hui AdA wede] 4R 7
£33 wel AL A9 ALEERE Sgstel dE 4ES P49
T AEel WY ARE TrA}oHa}E ARARAE JA e

[e)

T L=<

A 2DDe AGEAT AASTFA BAZ medow Add b

2 2A@s Bdste] Seluel AL grE FRd anomA

oJUf ‘S| ABD Fo oA EE S ARAWEE §olE A Ytk @
2AGT BAse], el W PPHAY P o8 W) (mproper

appropriation)shel S1GsH=A 0l tg 4FAAT BaAskel, AA| Fnt By

O [0 Ho od r>J

ARl BAGE AeA i FRlsk= A7 war S ol g A3 A
ol ZAE 27| oY, 1M o] Mol HBalME= HFAEMN H(access)
3} 244 FAA (substantial similarity)oll 7] Z&3sle] St} & Q91= v
7F ALY FAol AN E Tt AES HAAYE A S w7 9
af, efAkl davp AAtEel] HEW=A =T AE Abolo] AEA FARA o]
A=Al # FAE AAstol ok Ax EHEAYAY d5S FH4F
A 5 AH TA w=e gare] o Aol gl A yart dae] AAE
of thal L3k Abd(access) ¥, ¥ il ApFo] Al A &= Aol A= &
A AAA AR (substantial similarity)©o] QthE AFAS = omHn
AAFE deksta Aok o] uw AAH FAGS B4 HdAH BEA dd

79) Marshall A. Leaffer, "Understanding Copyright Law,, Fifth Edition, LexisNexis, 2010,
pp.431-433.

80) &2 - oA, "HFAEAND, A5, AFEIAL, 2009, 314-315W; FF A o] -

oldlg] - AW -t - AAE FA, TG X]***O?i‘%'.uh A2 (3}, SHAE

2013, 7704,

81) L5F, AAA, 2016, 1223-12384.

2) olitE - A7 - FEW - A lxﬁ A Hel- geAlE FHeZ,, SHAL 2016,
510-5359; 3] 38]4, T2011 A AZHE =2 H“( N, M=, 2011, 629-6309.
) ol gk, TAAAY ) ASTCAWAA ), A AL 2015, 1009-10114.
) Syt s Fole ARAAA %ﬁﬁi’% fFraE Fodolg, F40]8 4 Al A=
?E—’S}L Asf 7t Ak 7]l IE}M H, 4] ool 8w sk, ‘R o] & ol A%}
o diste] dgE B4 94«1 o] & Al Fdo] g o wo] ARAASNE AT
At (E P4 - oldd - FF3 - ]EH AW - Hwgat - AR S A, A AA,
770-773).

ot

)
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71%(ordinary observer test)oll 7]%3&}o] Fekdt} 0 o]# 3k @ AQS -2
gols AR el “WAAH FAA o R FAFIe] E=aiAa UTEsn
FElvehe A Hadidl ARl v e A A

= 45o] o]Foxl AAA, F ALE Apold= A
A H=d 283 ofoltoE FEste] RdWS Be

g
o A%, AN B2 AH 5 HYH BEINFS FAsT ok

(sponsorship) ¥ % #7 (approval)el]l #3te] %S A7 A & 9271 3

Aot 89 AWATHS STEAFHEA S A
W A, vl5E43xe] Aol dal A= #4359l A ZF2t A 3
= 3

SECHRCON SR,

o0
2

= FeEd FAEozele] AAA FA gl e E, 2A S, “vla S veRd

A& RIS AAA FAM O #S =97, TAAAAE, Vol 131, s=A2HL¥3],

2020.9, 179~205.

86) Steinberg v. Columbia Pictures Industries, Inc., 663 F. Supp. 706 (SD.N.Y. 1987); Sid
& Marty Krofft Television Productions, Inc. v. McDonald’s Corp., 562 F.2d 1157 (9th
Cir. 1977).

87) AT, AW, A2, vrd AL 2017, 658-660M.

88) ol7t% - A7 - AR - AW T FA, WA, 506W.

89) Guillermo C. Jimenez (Editor) & Barbara Kolsun (Editor), "Fashion Law: A Guide for
Designers, Fashion Executives and Attorneys,, Fairchild Books(2d ed. 2014), p.82; Lois
F. Herzeca & Howard S. Hogan, op.cit., pp.77-78.

90) Lanham Act §32(1), 15 U.S.C. §1114(1).

91) Lanham Act §43(a), 15 U.S.C. §1125(a).

92) Lois F. Herzeca & Howard S. Hogan, op. cit, p.78.
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A7 ' Folo] Fro|th®) AT wetr FAH R weEHE 2
2 HEAR AR ofs g4 HHAUMN Ee 2425 FHE das
flaL, =9 Y eAE o5 dATITE HAL ofvth o5 84 FAE
9 QA AT)E B3 F2% 94 F FUTES o] fAMEY f4E
Al A FAH R ARGl A AT 2l

2} (overall impression)& R 8taL, Fujztol Al E£5S A7A & 5 Q)
A S FRA o m bt -’Jrﬂro}oqoﬁ Elas RO
5o, o Aol “HAAA <A (overall impression)e] EF5S AU|A & A
AES a7t AdvkIn
, AR Hate] A FdEe FuFE] A 9
o2 ¥ A9 ZAM Doony & Bourke AF#98Mo] it} o] AL
A9 MeE thS3 2ok = Louis Vuittone 20021 d 10€ olv] AEZA H
71 &850 9= “Toile Monogram”100-8 33209 Aaz 22 “Multi-color
mark”7} 287 A= w19 th 10D Dooney & Bourkei 2003 7€ W
Aol g Aol DB’ ExdE widd d=ws whufaiqlthlo) Louis
Vuittone Dooney & Bourke?] d=wmle] <& “Multi-color mark”(Toile
Monogram A5 ZFAZ EF)ol A nsHERAS HaAgstante

H
Ho
>
=
ot
N
)
o Mu

fz
8=

93) Guillermo C. Jimenez (Editor) & Barbara Kolsun (Editor), op. cit, p.83; Lois F.
Herzeca & Howard S. Hogan, op. cit, p.80.

94) Lois F. Herzeca & Howard S. Hogan, op. cit, p.80.

95) Ashley E. Hofmeister, Louis Vuitton Malletier v. Dooney & Bourke, Inc.: Resisting
Expansion of Trademark Protection in the Fashion. Industry, 3 ]J. Bus. & Tech. L.
187,197 (2008).

96) Nabisco, Inc. v. Warner-Lambert Co., 220. F.3d 43, 47 (2d Cir. 2000); Brennan's Inc.
v. Brennan’s Rest., L.L.C., 360 F.3d 125, 133 (2d Cir. 2004); Louis Vuitton Malletier
v. Burlington Coat Factory Warehouse Corp., 426 F.3d 532, 537 (2d Cir. 2005).

97) Louis Vuitton Malletier v. Burlington Coat Factory Warehouse Corp., 426 F.3d 532,
537 (2d Cir. 2005); o] &A= “270¢] AFS Aol o] A #A#ES B5-ol= Ht
2 FHE 5 9eAE ReAW 15 AFES $he PRI AuEo 15 A
Fol Hoks Bael 2uA B wY EEE AV @ AER GAST I A
sheltt.

98) Louis Vuitton Malletier v. Dooney & Bourke, Inc., 454 F.3d 108 (2d Cir. 2006).

99) o] AtAel WAL Ashley E. Hofmeister, “Louis Vuitton Malletier v. Dooney &
Bourke, Inc.: Resisting Expansion of Trademark Protection in the Fashion Industry”,
3 J. Bus. & Tech. L. 187 (2008).

100) Id. at 12.

101) Id. at 112.

102) Id. at 113.
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FASATHI0) ofo] e A2e3 W T LN LS “Multi-color mark™o] th3]
A Aol lar B 234 o n(secondary meaning)S 53 A& <
Aot 2 RIAALS AASATIND 22} Fa4e Ala Rdd s &
o 8 fFE AUse 24 F AR AR KA Hrtel
5ol Jrkal AAlstHA A4S 97]8E SFTEIN) Ao wEW fAL
e A FAH S v xE WR #Ed Afdd £ $#7)
UEA AR5 7|Fo R HEstA ok st H, A& & AR sAlol vEd]
AE AFS A3 divl(side-by-side comparison)g UF TAEa e F
oA #HFo] vk AAIg Zo|t}106)

S AR R AACUAY] RERAE @837 offE W vk oA
2y viaE a3g 239 Ol dA 2iE Aol &8 5 9UA
g A o9 o] yarlwto] e Agol= may viae] @3 dxds I
Abeh = QIThI0D o] el A Folu Efel= =ze w3 Axd A
dle T4 7 vk a="AN o eyt d™eteld 234 o)) (secondary
meaning)2| & 1549 2718 S5 Za7) Q. adgA ol &

}4 2] v](secondary
gt B AEAR AF 2 Efols =yt &

g, 71540l & AL olfFE HIV} FANHE AL ofyrh oyd HdEH
e o] Evh “counterfeits” (1= F)FH YA |UE BEsteE Ade A3tst
IkE)ed digk fFast e ofynh XA Feleta

LAANA BHES FYSHA S “counterfeits”e] 4 $-oll= 23y via 5 &

4 2
]

103) Id. at 116.

104) Id.

105) Id. at 117-118.

106) Id.

107) Elizabeth Ferrill & Tina Tanhehco, Protecting the Material World: The Role of

Design Patents in the Fashion Industry, 12 N.C.JL. & Tech. 251, 254 (2011). (&=}t
2 “counterfeits” ¥} “knockoffs”e] 2FF= yFo] =Xtk o] ¢ counterfeits®] 2f
v §oe IAFoIGL RAANA FYIH drte JER FuEE 2 vaE X
shet A9 gk HAl(dead copy) FES gt} o]d ®¥IEle], ‘knockoffs' 2 -0
v AARZF FoA duEHE AL olx, 2 vla o] o] XAF] YAl e 1
gzl 8AE Eust B4 AES 9wt )
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S Zolthls) o7l A AFe P e
2HkE “knockoffs”& Aol oA HostH i s AT,
T Efols =gz o8 diAs HES = Zlo] 4
sy a7t ARRA BRI YeAE
(distinctiveness) % @ H]7]%5 4 (non—functionality)°]&t= 45 ol
7h Atk A #eiA e oE Fo #AAFS YAkl &
(secondary meaning)®] 5 YF3t= 2ol QTHTHIN I JFoll=
2 s HApQle]l Aol wietAoll & AlEA 0w FAAET TS
T AT HYFom AREE ARl sttt 1A HARIES o whTEA]
e dolzMolE R Edsrt Wiy e A arle] B ZgekA]
A= EAZE A7IE drk B HAYARILS 75 FAAE 53] v
7157 " (aesthetic functionality)e] Athil sdetE RoE A3 5
oAR7F EAEE A9 woh AEAE g Ao R HolA 7] fsto
gk galo] wWEZ HAaYARlS ek FAA TRl 84 SHE
st= Zowm AAS H=sHA AT = gl

(Functionality Doctrine)2] %2 &3 t =
Ao Al JNEEORA, AR S HAd s fAea, 1He
AT BAS FX= Ao Akl 7lsde WA EAlEE
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108) Elizabeth Ferrill & Tina Tanhehco, op.cit., p.256.

109) TMEP §1202.02; TrafFix Devices, Inc. v. Mktg. Displays, Inc., 532 U.S. 23, 28-29, 58
USPQ2d 1001, 1004-1005 (2001); Two Pesos, Inc. v. Taco Cabana, Inc., 505 U.S. 763,
775 (1992); In re Morton-Norwich Prods., Inc., 671 F.2d 1332, 1343, 213 USPQ 9, 17
(C.CP.A. 1982). : 18]a TMEP §1202.05(Color as a Mark) 3+%.

110) TMEP §1202.02(a)(ii)(Purpose of Functionality Doctrine); Qualitex Co. v. Jacobson
Prods. Co., 514 U.S. 159, 164-165, 34 USPQ2d 1161, 1163 (1995): Dippin’ Dots, Inc. v.
Frosty Bites Distribution, LLC, 369 F.3d 1197, 1202 - 1203 (11th Cir. 2004) ; Christian
Louboutin S.A. v. Yves Saint Laurent America Holding, Inc., 696 F.3d 206, 218-219
(2012); Fabrication Enterprises, Inc. v. Hygenic Corp., 64 F.3d 53, 58-59 (2d Cir.
1995); Stormy Clime Ltd. v. Progroup, Inc., 809 F.2d 971, 977-978 (2d Cir. 1987).
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(aesthetic functionality) 2.2 Y& 4 AuhllD 94 ofH tjxz}el

BEY ALE e ZHo) mebd BAAE A% wE 1
=

of A& ARSI TE16) 2008 d 224 9] v|(secondary meaning)d 5
A4 Wol Red Sole Fitel #sto] AWFESTEHS FHASSIATHID A 23
58 (Christian Louboutin) ¥ (sole) ¥4t oy} AA 7} el sfo
S dvieta g JGARZF(YSD)el diste] A & olFE AE Al
RIS olo] thsto] QIARB(YSLIS ERee] A WAd 7540l

—

3]
=

O

111) Publications International, Ltd. V. Landoll, Inc., 164 F.3d 337, 339 (1998); Qualitex Co.
v. Jacobson Prods. Co., 514 U.S. 159, 164-165, 34 USPQ2d 1161, 1163 (1995); Thomas
& Betts Corp. v. Panduit Corp., 138 F.3d 277, 297-298 (7th Cir. 1998); W.T. Rogers.
Co. v. Keene, 778 F.2d 334, 338-340, 343 (7th Cir. 1985); Christian Louboutin S.A. v.
Yves Saint Laurent America Holding, Inc., 696 F.3d 206, 217 (2012); New Colt
Holding Corp. v. RJG Holdings of Florida, Inc., 312 F. Supp. 2d 195, 212 (D. Conn.
March 29, 2004).

112) Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159, 165(1995): Inwood Laboratories
Inc. v. Ives Laboratories, Inc., 456 U.S. 844, 850 (1982); TrafFix Devices, Inc. v.
Mktg. Displays, Inc., 532 U.S. 23, 32-33 (2001).

113) TrafFix Devices, Inc. v. Mktg. Displays, Inc., 532 U.S. 23, 33 (2001).

114) TrafFix Devices, Inc. v. Mktg. Displays, Inc., 532 U.S. 23, 32-33 (2001).; Christian
Louboutin S.A. v. Yves Saint Laurent America Holding, Inc., 696 F.3d 206, 220
(2012).

115) Yvette Joy Liebesman, "Rethinking Trademark Functionality as a Question of Fact,”
15 Nevada Law Journal, 202, 222-224 (2014); Claire Guehenno, Color War: The
Louboutin Decision and Single-Color Marks in the Fashion Industry, 4 HARV. ].
Sports & ENT. L. 225, 232-233 (2013).

116) Christian Louboutin S.A. v. Yves Saint Laurent America Holding, Inc., 696 F.3d 206,
211 (2012).

117) Id. at 211-212.

118) Id. at 213.
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Atk FWSHA I Louboutin AR A1

AAe AT 234 9n)
(secondary meaning)?] ¥5%& 6}04 "}iii H3

%D}—t— Qualitex AbA #]

AW AA1200] AAFE duEo] < o} M= 12D S AR Tl o] &5 =
Aol dajM= 1 AE h—EOﬂ «1’311 A gede HAAS AAE

a1122) SR (Christian Louboutin) 2] Zé]:ll”é dRans Sy
Louboutin AF1 @244l A A FA #AAE= 71548 ]

of Mol HEE AAHA fFeves ARG A dAo] AAG AL
Sk A S FASA I Qualitex AHA WA TIHY FAo] AMAE A
—‘TEH HEZ ‘%7] Ae 4o 8As F il

pe .

L

Jch olel  tiEted
S

2 7]1%3}

Foh= Zlela
= i3 &

o molx erstth A% A4 1% °ﬂ 7 A Eate] FHe]
E A

N NG Faawe] BAREe BE(dict)dl Ak etk
(@ M=% Seuy AATA4 ws et oy
AavAe] AHAEEL wEel ol AgAAde] ARade v o

119) Id. at 214.

120) Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159 (1995)

121) Christian Louboutin S.A. v. Yves Saint. Laurent Am., Inc., 778 F. Supp. 2d 445, 450
(SDN.Y. 2011).

122) Id. at 453-457.

123) Christian Louboutin S.A. v. Yves Saint Laurent America Holding, Inc., 696 F.3d 206,
223 (2012).

124) Id.(quoting, Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159, 161 (1995)).

125) 44 B4 5 U (Red Sole) ©]9]e] F&o] A o]9o] MG AlLsla, FFH
o] A M(Red Sole)o] ©fE HEI ZETGAEE Aol ALEH HFol 3alo],
Red Sole] 2x}4] «]U](Secondary meaning) & S35 9_]7@5}7 I FeME
Red Sole 339 §EA4E& A9sfelch o uliol sfeld WA 42 sl Uz
(YSL)®] 4EA, Red Sole AE7h AHgHitha: & & ¢la, ]2 ol §2 e
o Aol g 4+ stk webd 59 o L A Al werel, Pado) B
B Baiol YAk

126) Claire Guehenno, “Color War: The Louboutin Decision and Single-Color Marks in the
Fashion Industry”, 4 HARV. J. Sports & ENT. L. 225, 238 (2013).
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of AR Aol 1 27kA HARle dAH e B o =
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TALL EE 724 FUS A FaE ek

AAAs ) Aol 2% g e Ferhs A9 mastd, vl
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127) 35 U.S.C. §171(a).

"(a) IN GENERAL.—Whoever invents any new, original, andornamental design for an
article of manufacture may obtain a patent therefor,subject to the conditions and
requirements of this title.” (AZEES $Ist A fsta 53 4ol G234 ale &
Zhek A= 2] 2 2 e.dd weEkba] 23l #BEte 58 E e ¢ Q)

128) 35 U.S.C. §102.
129) 35 U.S.C. §103.
130) 35 U.S.C. §171(b).

"(h) APPLICABILITY OF THIS TITLE.—The provisions ofthis title relating to
patents for inventions shall apply to patents for designs,except as otherwise
provided.” ( 2853 #HE o] He #AL 2 F4o §le 3 UAAEd=
A g-H).

131) Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 U.S. 141, 148 (1989),

132) 35 U.S.C. §151.(Issue of patent)

133) 35 U.S.C. §154(a)(2).

134) 35 U.S.C. §173.(Term of design patent)

135) 35 U.S.C. §171(b), 271(a).

136) Gorham Co. v. White, 81 U.S. 511, 528 (1871).

137) Apple, Inc. v. Samsung Electronics Co., Ltd. 786 F.3d 983, 998-999 (Fed. Cir. 2015).
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1. Star Athletica, L.L.C. v. Varsity Brands, Inc. A}71138
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1 TiApele] o
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138) Star Athletica, LL.C. v. Varsity Brands, Inc., 137 S. Ct. 1002 (2017). ©]

pdf> =z,

-866_0971

<https://www.supremecourt.gov/opinions/16pdf/15
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$EVEAGEAS AFF AeeANATFAY AL DAL AL
5 Star Athletica, LLC,9] 4318 71Z5H4th10 o A7 gejy el o
At Besbsael d@ Fde ot 2w dge Fgdon gEsw
A BF s BRrlE od Agdud Adelre] AN e
AAS Yeka & 4 glrkn

(1) AFQke] 7He

Zol#]g Y Z(cheerleading uniform)ell #3F A¥iHY 20173 39 22
“Star Athletica, LL.C. v. Varsity Brands, Inc. ” AFA #2( 137 S. Ct. 1002.
(2017))ell A, Aol o] o) dtyatelel tiair e A&tdrio] o Bort 48
2 7 Udtte AR AN E st E A RogidoEA da2 HE o
e “F2Ad (originality)”ol #ajA = AR opHAS] AEe] didow wXA
kL, 1419 HUAFA QA Ao A Al e = AT

Xﬂl*u]m oA EUIAFA F- A WA H 9 (United States District Court  for
the Western District of Tennessee)dlA+= FUYXE YA AZEA
(originalty)e] o9 A <ABEE=A oJF7E FEEHJAG. 14 ¥ Star
Athletica®] ©lApQlo] AAA  AgS WS of7b {lvkE olf®  Star
Athletica®] £=& SoFAth o] Abd Y93 Varsity Brands® U tjzpel
o] fFUE 9 AgH 7T B Hole BPHoE EErleAol glue o
=2 AAH BeE FASgh A4 Hee A B E(chevron) A 1A 19 2
< 53 mavt 9l A Aojgy fuyFom AddE 5 gly] Wi
tzpele] Mg e 5 vial FASTE & vk 2o Hulg Hlojit
B O mpaso] o "8 AojEy fFUE ololrolE EHAoF 7] Wi
252 #EAoRE Fed g ool dA st

A2 A A3 AR FAHAL o] AR FUE TRl 1 npgr|

N

139) Varsity Brands, Inc. v. Star Athletica, LLC, 799 F.3d 468, 471 (6th Cir. 2015).

140) Star Athletica, LL.C. v. Varsity Brands, Inc., 137 S. Ct. 1002. (2017),

141) Star Athletica v. Varsity Brands AFA 2l #HAo] #as, 792, “dA gxrielel A
AE BHoE Y9 v=e BErbeAd 877, AAAEE, Volsh, g A A ake g,
20184, 223~270%; 73}, “AdEF] HAIY] ALARY BEo] B3 AT, TAA
2, A120%, A 2AE 193], 2017.12, 5-384 ; AL C wlar AZAHAS HAEE
o] fxzle]l HErbsAdel #d A3 - v iy Pel Star Athletica v. Varsity
Brands 48 TAHoZ” TAZFAZA, A118%, 3h=rAz2A$ILE, 20176, 71-1074A
T A% A7 e

142) Varsity Brands, Inc. v. Star Athletica, LLC (W.D. Tenn. Mar. 1, 2014).
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g gArle] msAAAY A101x0l 3
AQ2A@ 101’s separate-identification and
independent-existence requirements)S F=dt=A AF-E AFsHr] ¢35k
B 7INAE S 8t tobrt ARt A 2017 39 229 #E7be A
dcte] diste] “29-A] BlAE"(two-prong test)S A|AISHHA o] ALz x]oig]
o fryFel &8E 2HY fAle Ao RE RS & gtiil Al
Aok

A2 Al2Z ()N A= dAmA, oA FEelu § oA
Z}

M r

2z, G3tAAE S obEY, A4 2AHow RHE ALERA I3
a8 w= 27 A ZE(“Pictorial, graphic, and sculptural works”)o] 73 ¥
of s Ao5z). “AEF2] t]x(the design of a useful article)”oll o
g A A& #BiME EelvbsAd f7do] HAEH k. d HA
Qo] s AFe] HE&F FHorRY x| QdXste= o] Zlesta ®E
AEH SHORFE Feste] sAAoR(FHee]) EAT + e 335 1
A = 24 ALES(Z8E S)EAY FHEFY e g Enk ofy
gh, Bofolyp Az & XIS JHA A Ade AFel ghste] 1 W9 ol A
3] 7

143) Varsity Brands, Inc. v. Star Athletica, LLC, 799 F.3d 468 (6th Cir. 2015).

144) Carol Barnhart AF7{Carol Barnhart Inc. v. Economy Cover Corp., 773 F.2d 411 (2d
Cir. 1985)}0ll Al 2183k oz A, sd YA d&d 5Ho] g 59 A84 7]
T WA3Ey] fste] HRskA] e Aol g3, aHd T 27t EAo] #dH
o2 FErhseitta stuE, ‘ARA e HEWelgta sk

145) U.S. Copyright Office, Compendium of U.S. Copyright Office Practices § 924.2(B) (3d
ed. 2017). M= AZAAL vH EA HEFo] HEY £ 9 E 4] APAR
A ZE(eEe vA ZE e dE%S HEE)o =X =
s, a9 B= 2
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separate—identification and independent—existence requirements)<-
Aol dT Yale] AZREAde AAd Hasitt g vl #

O ggEoEvE BYHon 47 BT 4 9t 2 9 dugem

7 BRREUE Yo AW H Re¥ 5 dE
FA] Aol Bebsge AEAE 2R FNsE AR 44 23 57
H BAAAE DR 7 Ee] 4EHAT

<J&> The five cheerleading uniform designs involved in the case!46)

Ceeigm 2554 Twegn 18R Dmgm 070 Tisaign I7E Temigz 0812

(2) Ao #2487

AHE Y& Star Athletica, LL.C. v. Varsity Brands, Inc. ” Abzel i3,
A stEAHAdA FAEJD HrErIsel dEste], Eerbedel dig
A2 AE7]Fo =M, o] Exf “two-prong test’oll ols HdES RS

=, AEF YARlel o] &Holxl FAUA wFH 54l O T HE&FH
= WHE 239 EE 3k wsAEomA AT & (),
T © A @%%ii-‘? HEE AHE A A O AARA e o
E Fd=9 HAvA nHPoRA, 33 ad¥ e 2z AE|gk
E e Aol @dstel(81@) Ao Rt er fvtal dAE it
2E] AL o] ARQleA = s Xojgd tARle olF 27}7(] z21& By 25
shoba ghekstd A, AARAS fFA s

Ao o] o] En} “2‘%74] H 2~ E”(two-prong test)ol] ols] A zHA BHIF

e olgtel gk A, Aojed FUE

(cheerleading uniform)?] T ZHA 2L 33} a8y = Z24AZE

=
ox
£
4
K3
=
.o
-
é
X
‘O,

-
L
=
oto
(0]

146) 189 &A=, AU HY A[Star Athletica, L.L.C. v. Varsity Brands, Inc., 137 S. Ct.
1002 (2017)]«] ot} <https://www.supremecourt.gov/opinions/16pdf/15-866_0971.pdf>.
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Ao 7 A g At AAEIITHeAD F5). =4,

(cheerleading uniform)2] X2 M(color), Y, ~E&}o]E 4B Z(chevron)

< T A = )

R
2
Ak
ofl
Jo
°

EFEW7] 74, vAY FH)e dd rUFoESFEH EYste] vE viA
A sprhe] Aol ™ G- FHAl 2xde] veAdER B 5 3l
GA012). g HARIE “aid FUFoREYH ojAS st vE A
(3}7he] AW F)ol S8 F5 FHAd - vE Aol siFer(101

1
.
oy
tjo
)

ASl oAl $-83 B

73
x). ;T FrUFAA FdGS A6 5
- AOR HA= eFerh AA

& et dte g FUE 1 AAE Adse e

Varsity Brandst ©] AR tiAelS s fuFodwt o] &3k Ao] ofye &
el FAWA(THE T/ o&)ol &85 Ho] vt HAAGFATHLAD
). kA A8HoR i YA fFyFo R Y 3 ¢ o A%
ARSE s AAS 7HA AL dvhal JAtEA A @A) 329 dds

SRk =
2. Silvertop v. Kangaroo A}

(1) ARere] 7la

“Silvertop v. Kangaroo” AF1472] 718 %, Silvertop Assocs. Inc.(¢]3},
Silvertop)(8, Rasta Imposta)’} dElE& 7IA& vy B ZAFEFA
218§ ojFolal, FRESo] oA o] gHTho| #eto], ¥ Rasta Impostat
AFste sld Z2EF #AvAAS AN E  Yagoozonol| oF AHH
Kangaroo Mfg. Inc.(¢]3}, Kangaroo)”} wFzb7bA]e] e :mAFS A 2H&ho]
Hujd AL olfF R AFS AVISHHA, Edel= =dX(trade dress) 3G
F474A o], AZAAN} AHY =R HATE E Rasta Imposta= 2010
ol sl Z2~Fo] tAlel #ate] AZAH | F531A

20199 8¢ 199 A3 AW AHYe] FAA = “Star  Athletica,

[ox

LL.C. v. Varsity Brands, Inc. 7 AFA 9] AW tiHd #2428 dZstHA, i<
F2F Al gk AzAHe] HEs FAHSE dES YR A4S

147) Silvertop Assocs. Inc. v. Kangaroo Mfg. Inc., 931 F.3d 215 (3d Cir. 2019).
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2018 59 29%9 9 FFAAFATATEAE] #HZA (319 F.Supp. 3d 754(DN.J.
2018) A o] A1A dde 2dE A8 T148)

<&>149)- “Silvertop v. Kangaroo” AbA

RASTA IMPOSTA KANGAROO ITEM 10477 KANGAROO ITEM 10478
VSN E ST e d Ny
- - o
L+ ~
'l wr
% - -
’ -

¢ NS

(2) A4 A4
Rasta Imposta®] vl IZA~FL A&Fola, I3~Fo vH g Az
Ao Rodow He PERA AEFORTE FYrtssty, 2w olA
HoE AdomA gk Aeol egAd vy 2 8ES sk 3ol
7best, g 7k AFowA mam AT £ v i vy 28 E
:’*Eoi‘ﬂﬂ wyste] e A 2AEH R d8Ao U= AL olx
S A ARE A oy ER A Hagdos d 4 glrh
ddow He ¥4 G4 akde] AR, kel meF B Aol
ojvf the] % d=S vl sl

o % PR AFU maEgel A6 gEAE 4849 Ao ¥
Q o)

f
ot
i
X
rﬂ
by
olo
B
L
m&i

148) Silvertop v. Kangaroo AF719] 14] #de] HA o] tsir+=, 4
= AZ2HAYA B 3 A7 TAHRHE, Vol22(3), A H
126@.
149) “Copyright Protection for Banana Costumes Is, Uh, Bananas - Silvertop v. Kangaroo”
<https://blog.ericgoldman.org/archives/2019/08/copyright-protection-for-banana-costum
es-is—uh-bananas-silvertop-v-kangaroo.htm>

g & “o]F tizile] v
Weks] 201812, 115~
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¥]il Kangarooi= Whuuh S2F] HARRIS Adel 9l vhus nigre
= sta glom, FAAol glok= HA F4L aA, dd F4Le A
o] FEsl w2 e a3E AR AS 2t dojoH F8F F
st

“Satava v. Lowry” AFA324(323 F.3d 805, 810 (9th Cir. 2003)oll A= & 3}
2] (jellyfish, sea jelly)e] =¥ &2 Az2EAdo] HAHU, “Coquico, Inc. v.
Rodriguez—Miranda”AF2 2 (562 F.3d 62, 69(1st Cir. 200914 = A 712
(tree frog)E BAFSH s=R G o st A=Al 44Ut 24
Al A= Ao AAE BAREE didEe] HA o] FA4(a minimal level

of creativity)E& 7} A E=A] oJHet= Aol

t:u

T ¥ 11 Kangaroo= “merger’” W] % "scenes a faire” (&4
o & W& A7ista, #:18 vyt mAFo] HEtfde] FHolA= <t
= HAE FHSAY ol FEE BT vbuy 32F5S AA Y
o Ftha st A9, AAL P AFS vt o R sk ofolHolE
st Ao R A vt ghe SEHERY ATEHAT
a2y, vl frAbeE IS ek WS 1 g therolal, A A
2 Rasta Impostat™ 20717} E& b3 gzl A7t J&
== A8 E AEsE Ao|A], Rasta Impostad] vl mAF9] ozt
Hodhs A2 1 ‘ﬂ}‘%"ii = ofoltolE HHste Ao HA et
AoA Hojz= B o] o]F A+, Rasta Imposta®]
2 st 2 moFolnt el AHE, Heke] A HdA A A
A, Aol, &, slAdo], RIH(EuE), Ao Hete] A FHE 5 e Flo
Vo

AoZME AWAHYY F3l31, “merger doctrine” A&
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>
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i
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oA HAEAQ FAe A fa Bs)

34 AW o] 2)9 Wel ojw Hrie] male]
o ARG Ao} He BAYoR FuEE o) pate] AZAL] nay)
dolA Alglets AolAT, o Wk wgor HE ool A o
3 =3 7= Aer &4% WAeh= o] Utk
e JM CIRBREE Hol 4
183k
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3. Adidas %3} tAFel AR (Yeezy 350 Boost Version 1 &

Version 2 sneakers Case)

(1) ARere] 7Ha

“Star Athletica, L.L.C. v. Varsity Brands, Inc. 7 A9 <
5, A= AAAR AN sEAF R Wy Bolal gl

2019 5¢ 84 W= AXAH A9 A3]tthe Review Board of the U. S.
Copyright Office):= o|®] 350 F2E BAd 13 o % 350 F2E #Ad 2 &%
3HYeezy 350 Boost Version 1 and Yeezy 350 Boost Version 2 sneakers)©l
22 A ZAAR S 2 A A (copyrightable subject matter)o] ¥E3FE o] glth=

R R

e

7)
AR T

2 Z2E5 AFAFolA "171d ) Adidas AG(e]dt Adidas)&= F-A14 o)A} 3
At zte] el kanye Weste} SRl 28] “Yeezy” Y7 Z(sneakers, +%
3he AZeta, s, ke ZabAEo] A3 Aol tAIES
9] 55 9]9], 2%S 259 “Yeezy Boost 350"2] Version 1 ¥ Version 29
AT EHS 21H 59

Version 1& 3] 248]( ray) upglol] thekslt Zojeof HeFo]l Epz Al H2
Bel, ofA Fwdle e whEel A fla, AF(EmA)el= LZselE
(off white)150 u}gre]l Q@& A o] Wk (dot, 22 EW-& FH)o] wjgso] 17

g (loop)7b F-2H ol = AlFelth Ed Version 2+ 3|49 A= k=gt

‘ﬂ}‘:)“(lﬂ—rJ A2Zo dlA AEs B2 AoEM, A2 dFNko] Folx
UE BAHE WA g Jrhell of 7 3| AM(dark gray)®] #kQle]l zelA QL
A, e edllA Y & gele] HAS(dEA)e R st A 9l

150) ‘@3 3}o]E’ [off white]gt oJ® Ao 328
T g Aol HY|E AT AT E tha
A& %% A 9= glo]|Egta REth[dolH
10., AR wAL-<)

tEog &
Aol 7k =
A 2wz (

_\::c EOV

[e)

X

o

| o wy
| ==, 2
o] Ak, 2006. 10.
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<g>151) Adidas ALIHE CIXHR!(Yeezy 350 Boost Version 1 & Version 2 sneakers)

Yeezy Boost 350 Version 1 Yeezy Boost 350 Version 2

(2) Adel A3 2 2H8A

WA 4R 20184 29 14Q0] 2UAZE AEFL, BeAsHol <
AEA 93, AGEAL] RAS FHAA FEvn s AW 77T,
Adidast MEARAAG date] AT 2UAzE A AAZRE Wy

B 3xp o] wLzbEo] EAeta dvkal FEes HAALES Fatgd

w2 2kH g 2] 4 A3 (the Review Board): 5% 8ol “Star
Athletica, LL.C. v. Varsity Brands, Inc. 7 AF71 B gzt
A, el YAz YAl Eejrbede] A" ‘1‘%0}2, Al A
AEE 8 sEFHIH FEAh

g ~U7zE B
Al
=

thal st EE, i uAkele A= A g0l A= B A
RS ota 9, A (originality) o] 2718 T el dhof, thA
FH TEAHES AHsaT

olo] Adidas+= W= A AR AAAE T, 20199 59 8Y AAF

Slof| Al 1 Al o] AA = AT

AALE M= dld 224 7 Z(sneakers) 2] T &Sl
AFA A wuy 224 e 339 9] vEAE o2 A 1A%
ek ® A4 (originality) ¢ &3¢l #afjA= AZAL Y 5
FA152) 7|50 w21 gith. “Feist’Abd AAAE AFER
Akl A2 (creativity) 71ES $al, AlgfAo]l o glom,
ol EAgte M Fatrhal #AsEATE o] AR TS A=A

151) “Yeezy Boost 350 shoes may be registered, says US Copyright Office Review Board”,
<https://ipkitten.blogspot.com/2019/06/yeezy -boost-350-shoes-may-be-registered.html>
152) Feist Publications v. Rural Telephone Service Co., 499 U.S. 340 (1991).
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ofoltjo 7} JAAE = THS Bz FAHRAV) 23EA ow Az}
S20) a3 A (originality) =2 H4A39 F2A (creativity) S &
ZHAl 3 ivha daE e st 5 E Y E-(the registration division of
the U. S. Copyright Office)oll thA] 343} T} 153)

Mromn o
o

o

E
5
.

4. "= e AR

(1) 20179 Aoy B2 (Star Athletica, L.L.C. v. Varsity Brands, Inc.
Aol A= xolgld Y ZE(cheerleading uniform)] A &EA i 9 Hok
7lE #d Aol HArk o] AReA] Aol ®© Aojgd fFUF Al

A§EF Ewel $rhe 23bY Aol 3, f11F (uniform) 0.2 A 2] 4843}

aele] W e BEAe st 540 Al wew 448 oun 3

2847 Aol d (cheerleader)?] A& 43 s )53 GEL A7)
A

£
wjFEoltl, 2 o] Enl “2aA Eﬂ/\E”(two—prong test) & FHsteo] #E7)
_]

T SRS HEST adu A aimdol MEA AT o2k 2

WA Bl 2 E"(two-prong test)] BTt & A= ofW ofuol A WA H Le]7HeAd

L35 ot Fdste]l Festa leoll =de Aow HrhE 5 glvh webA

o] “2&Al HZE"(two-prong test)Tro 2 thFFE AFIT)ASlel sl A2 Al

=9 Ag By oFE Ada Add & d&A, 53] 32k A8Fe] ¢

AA Gogdell tiste] ofgA A& A o= vm e EAN FFo ¥
o

e

2017 Star Athletica AFz1 Pl O Y 34 o]F Aok 4 349
Aol de= A dol AMFA A ol&n 24 HZE”(two-prong
test)ell ohal Sl FHFol o] FojAA] i vk ol&nt “2uA H
E”(two-prong test)E& YEEA 483t AEAHAS T3 e AHdE
Aded Ao viE vy} ZAFd B3 “Silvertop v. Kangaroo” Abzlol gt
g 4 Ut

o] 2v} “2¢+A H|ZE”(two-prong test)ol o3 HejrtsAdel AEL A
Aol WAE EAde] HALdd mE Ao EHsirh. weps] 20A )
22E”(two-prong test) AHARFO. 2wl Al AT ARl tfj gk A AR o] A

153) Faz A bgxde nimelA dubgon gAed 58l o8 Rodn dAE oif
s AGE d]xlldrilé 350 =5 3H(Yeezy Boost 350 sneakers)ell thgh W= vzl &5
35 54 E H= YAl 538 ME D388 H D821,078e FE).
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(originality) &4 & =8
Star Athletica AF71 7| o]
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154) Annette Kur, "Protection for fashion : The FEuropean experience”, Intellectual
Property at the Edge: The Contested Countours of IP,, Rochelle Cooper Dreyfuss
and Jane C. Ginsburg, eds., Cambridge University Press, 2014, p.183.

155) BGH GRUR 2014, 175-Geburtstagszug Urteil vom 13.11.2013 - I ZR 143/12.
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ARTS UNDER IP LAW,, Quaderni di ALAI Italia/2, Aracne, July 2018, p.63.

A7 o)t} Star Athletica A
158) Uma Suthersanen, op.cit., p.65.
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157) Uma Suthersanen, "Legal Review of Design in the European Union”, "APPLIED

156) BGH GRUR 1995, 581, 582 - [Silberdistel].
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[Abstract]

A Comparative Analysis of Fashion Design Protection in the
United States and Korea
- Focusing on Copyright Law -

Cha, Sang-Yook"

In this article, a comparative legal review was attempted, focusing on the
protection method of fashion design and the attitude of related precedents under
the U.S. Copyright Act, and the protection method and precedent attitude of
fashion design under the Korean Copyright Act was criticized.

In light of the U.S. Supreme Court’s ruling on Star Athletica, L.L.C. v.
Varsity Brands, Inc. (2017), I think it is strongly suggested that our case
should be strongly reflected in the sense that we should take a more consistent
attitude toward the identity requirements and meaning of applied art, especially
in relation to the protection of the applied art, which includes design under the
Korean copyright law. In particular, the U.S. Supreme Court comprehensively
reviewed the extreme confrontation of the U.S. lower court’s ruling on the
possibility of separation, suggesting a unified standard at the Supreme Court
level on the criteria for determining the possibility of separation in the future.

In the case of Korea, it is encouraging that the lower court is actively
reviewing whether applied art, which was created after the revision of the
Copyright Act in 2000, is equipped with the "Requirements for originality”
along with the "The separate-identification and independent-existence”
requirement, and then judging the copyright of applied art. However, it is
somewhat regrettable that the court’s proposal of specific and consistent
judgment standards is considered to be difficult to find, compared to the
various standards of the U.S. case regarding the possibility of ideological
separation. In addition, it would be regrettable to see that under the old

copyright law, ’independent artistic characteristics or values’ test are
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employed, even though the issue is subject to the 2000 revised copyright
law.

In conclusion, in light of the recent global trend of expanding design
protection under copyright law, we also need to get some implications in terms
of international harmony in the interpretation of our copyright law. In this
regard, the case of reverse driving of recent precedents under the old law’s

ruling should be reviewed.

Keywords : fashion design, applied art, copyright law, separability test,
separate-identification and independent-existence, originality



