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olol #3t AR, R (on the application of Axon) v Secretary of State for Health [2006]
EWCH 37; Re W(A Minor)(Medical Treatment Court’ s Jurisdiction)[1992] 4AHER6271992
July 10; Re: E (A Minor) Wardship: Medical Treatment [1993] 1 FLR 386.
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ot sxE EE AMY Mg B rSAg S EFus el deko qf
getal i, w7ME 5 dAS Feole il z

Q1A sta k. 9 ECHR 7FY 38U =9l =2 1998 1@ (Human Right
Act: HRA)S Al ste] 20024 109 29458 Al@stal 9ok, HRA+ ECHRS
B TUHHoRE F&5k= Heolth o] W oAste] ECHRel +78¥ de
g Aol dial] G muliH e AFS AT 7 A HAoH, FETAE
% ECHR¥ F3stA &+ d9v =xE Aded & A HAT o254 4
o 93 % ECHRel FAstA &+ HES AT + gle 5 97 W 7|24
Ao WA AA] W2 WSy AT weba Zao) FAjef H# sk,

i

53] Allzxe w2w obsy #Ed Aws I ow JAE, AFF)E, (@) ofF
TGS EE (b) ol AAF #E EE A5 HE B AHES F o
obs olelo] Mo A, F obFo o](ZFL BANES HFHA R qF o}
e6)(13)). T3k ol &I BAT AFoA HYLS AHS AATo=EN
olz9 EXE Had 7leAdel A ‘U= (the general principle)’ = 31
ok h23). oAl & F Qxo , 5

1
oo Aol AH'e] met olFEA'E wASHE 0 92 FAdn uk.
A4 A WA AP ngdase FEARE g5 4712490 o
vk, E9 o] Pl obE A4 oo UHd ¥
=]
T

g
o ole} wedte] FAHE A

24) @A FEAdAP o= S X8t 47700 Zhdstar Tk 7hdar @32, https//
www.coe.int/en/web/portal/47-members—states (=< 2020.12.6.)

25) HRA®] 33k A3 Y-85 “The Human Rights Act” in <Equality and Human Rights
Commission>. https://www.equalityhumanrights.com/en/human-rights/human-rights—act
(=< 2020.12.6.)

26) o] YES 2g3shH, “(..) the best interests of the child shall be a primary consideration.”
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3 BAS FHH0R R ok AT $A49 Bl 49

77 QlaME mA Al Adel da &A@ ast
FEAY e D ARFANY, @ AEIY BLAY, @ JAEF(EE B
A9 o] AHMS Foke] 4Y) AHoR A

gopo A2 132 £ BAH olfE, FF WG o}F3 g
RE 3% Ex AgoA obF HA9 o) A9A meAFor s,
= AgE 5 Qe AYE okElA Polshy] AFlk® meb FFYT

27) obs HA9] o]Yolgt= 2 MojHr A= (Save the Children)o] #|2Fst olsdz A%
(Charter on the Children’s Rights)Z<H1922)oll4 & AFE-HTh 1 3 o] %32 oAzl
25+ AuUlud A(Geneva Declaration on the Rights of the Child; 1924, =A|3H), oFsdAz A
(Declaration of the Rights of the Child; 1959, ZFA|AT)S AX ofxdAy Pk
(Convention on the Rights of the Child; 1989, = AlAsh ol =% 31 Q) olo] thdk =}
Ak €2, UNICEF, “Timeline of child rights”, https://www.unicef.org/child-rights-
convention/history—child-rights (4% <: 2020.12.8.)

28) otedAE Y, “ofF HA9 oS H4A mEAgoR AYEA T ofFeo AP
(32 13)e] g ek 145(2013), CRC/C/GC/14, 2014529, par. 1.

“obE HAL] o]YTolgtE P2 MEZE Ao] ofyrth AP o] AEE AV|H R ofF
Az gotel 24 AR, ofn] 196998 ofE AL AAGI2), A4 UF LE W
o] Ao B3 FASE b 2 A6F 1(AF), 2P AH A Fq L @
2 U AR W23 Ak Ihid, par. 2.

olsAF P Fe thE ZFEAAME ofso HAY o]dS WA HoR At
o A9FR(F-EZFE Y E)), A0S A7), A18XR(FEY ), A20x=(714
739 bk = ek 9F5), AR1R(YY), A3TE cE(TF Al Ao zREY AY) A
40% 2bGiIF(FE AF3 ofzo]l T PAAIA S Ao glojA FEo A F
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A= “RE XX, @9, AR, Au]x, AA B o 2A"E EFehs
obsol #d Be drodA sd HelE A5 BAsoF dth29) epx| vk ‘g
A3 B ol e vk 1459 A g Jof A3z 13 “F
Moz wHsoF Shth(shall primary consideration)”x o ZM TAa
A HAdew pAsta Atk Fofol ol¥ A4S FHT olfr= o HA9
ol9le] BAFS FUdA  FUHORE AV Bt HlEx Ul AMES 1L
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& obg Al o] “Hjg ¥ H(paramount consideration)”
ojitt. ‘Ao apHolof I R ofFe] o]oe] wAolgtE S
ddn I3 F :
31) ob& el olejdH el Bl ez, A, “obs A4l oo HdhH =o)
reh= s, A7 23, 2000, 43-60.
32) Ibid., par. 46.
33) Ihid, 47.
34) Ibid.
35) Ibid. oFsAE @k obse] AETAH(A2x)s T ofs HAe o]fdH 1
@ol M FAHeR APk WYor PATOR dtolg “IAtEE Elvbed
Hgo| AArEs Fckal, AW AR 149 5SS AT AL ASE F Sl
obEe] delE AT AL aetal Ivk(A24x 13). EBF AL Adweage
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39) Judgment of 10 June 2010, Jehova's witnesses of Moscow v. Russia, appl. no. 302/02, at 117.
0) Judgment of 29 April 2002, Pretty v. United Kingdom, appl. no. 2346/02, at 61.
41) Pretty, at 62. ECtHR $2& T2 AL 7del EHSHH%, NFGE “FHAAFF

A AARE ETT AAD AAD THAIE AR FydAA DL
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o7 oby HAAo ol9 dHo® RFetA etk Fwelds A F9
glol mAdsAst g5 d gAAGARIEAAAN)S BAE F deTtY &
A2 Gillick A A T8 AHoz ohg X t}46)

J =+ B AANS B A (Department of Health and Social Security: DHSS)2-
AduAGTo 164 vlgre] wjAgdA ) AE “oJrte} Ao Ade y|WUE
FAE = U89 Fd(Memorandum)S HE grh ol wEw  oJAlrE F
ol Fof glo] mAAdAd A F el dia] AT F Atk

49 =& & oryl AYF-AMMrs. Gillick)S A B A 1199
AP 7F 164 wRkel Eetells BE g Ade] 2y w9 glo] ¢l Ee

S
Sefo] dis) 2AS shA XetEE ST AFRAG TS AY Rl A o
54 A5 #E e AR oAtol Al gEldthe AR EHE Byt o
of tisl T+ DHSSO B2 mAdAER stodg EWHAcRE A9 E
st dfrsta, FR soAS st AdvkeE olFE &FS AVdh
staAHAS 2dY ATE 71Ada, A9Rde gagn dAMEdS F
o] 5o glo] Sw7|FHo] 1641 mwke] o ngdate Al 9]q] Zdojy A
525 AT ofY "AveE 1y FE A= A4S JFEY DHSSE &
Zy gl o o= AJd(the House of Lords)4Pe wAdA7F “AAE W&
S &3] olsEtrlel gk o]slet A5 “(sufficient understanding and

intelligence to understand fully what is proposed)”#)< 7}A|a1 Jthd 164
niRtolgtil % o5 4] Xu5Pfld v 4 driar FA T

AolA & dxel 2YAALS wddzte] wgle] dis] @A FRo
9 jlo] PRI Bl o5 A X Rl ] AaE AEAA S &
U= Aol ATt ARV FE AHeIAT. 2y o] F oo XA gFal
Az ox A i E FHA AL o] Aol wet 164 W
o] mAddztEt AL e A m Qo] theto] ‘FEg oot Awo] Ak’ A
Aol Al AbEE A FmH Foste AVAAAS A F vk AYAd

46) Gillick v. West Norfolk and Wisbech Area Health Authority and Anr. [1985] 3 All ER 402.

47) 20053 AHNEHE] whet 20099 =t Y (Supreme Court of the United Kingdom)
o] A€ wj7lx] 9L 9o} HuWgoz 7Eadnl tHde] AYHy] o=
G A 1299 FAl Aol 3AARE Pt F o9 tarde] @GR sk
<, A9 12%o] APYEEE ettt

48) West Norolk and Wisbech Area Health Authority and the Department of Health and
Social Security (Appellants) [1986] AC 112, 187[D].
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[Abstract]

Legal Issues in Ian McEwan’s Novel "The Children Act,

- Focusing on the child’s best interests principles and the rights of underage

patients regarding rejection of blood transfusions due to religious beliefs -

Hyungbok Chae”

Adam, a minor, is a believer in Jehovah's Witnesses. He is at risk if he
does not receive a blood transfusion right away. However, he and his parents
refuse blood transfusions according to religious doctrine. Judge Fiona in charge
of this case admits that Adam has the Gillick’s competence, but that hospital
can transfuse to protect his life without the consent of both himself and his
parents.

The story of the novel presents several major legal issues. First, what kind
of decision meets the child’s best interest when Adam'’s self-determination
rights to refuse transfusion and the right to life conflict? Second, how to judge
the exercise of Gillick competence in relation to the child’'s medical
self-determination right. Third, is it possible to apply Article 8 of the European
Convention on Human Rights(ECHR) on the protection of Private life in relation
to the child’s rejection of blood transfusions? Fourth, what should the court
do when the opinions of children, their parents, and medical staff disagree
about transfusion rejection?

In his feature novel <The Children Act>, Ian McEwan deals with the question
of which of the best interests of a child is in the case of a conflict between
the right to self-determination and the right to life of a minor who refuses

to transfuse according to religious beliefs.

Keywords : lan McEwan, The Children Act, Child's Best Interests Principles,
Rejection of Blood Transfusions, Gillick Competence
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