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International Law”?, 10 German Law 35 (2009).

25) Habermas, ¢Fe] (5= 23), p. 136.



HJEEATA A SH At A Q] HLISA] / H 11

9 Bg5 F7dA =F717F WAl (transnational leve) ol & U], 873, F
o g s et Aste] o] sd 22 T o] HAS A rH ¥
Aol BAL 9s v)Fe] sttty B gk 1 o]y @R A&
el Felok 63’?}94 F7to] EX}QT_‘ T4 59 ‘ﬂq% ol A /‘4]74]7“1] | =

AT Habermas°ﬂ 40}134 olglet FoPHUEL S¥Add Ay 7o ;%n]%
ZFEol 93l FAHE AW FHE =" uEFF A A (federally

.structured continental regimes established by the nation states)® T4 %
o0, ol FGEA L] IS Aleld] FEe 71EY HEAH A
= 7bEe] Atele] el RISIE HolMA HAAA] Aol Mol 53 w4l
Abell et g2 S A3t Habermast ©]#3F thaAle] AAE vl zo] <
k] AAlE (294 Sl (moralist)) A4 AH-5-2] (hegemonic liberalism)2]
54 AAAAMLG £ g2 dHO 2= Carl Schmittd] (P4 594 2 (realist))
2o o] A=A dEHY =3 ) "WF9(pluripolar antagonism)$t H] 23}l
Q1 k27),

olelg %7HE FraAel slFehs GUdAte]l 2RbY A B
A7t B AQA B AWIAAR vobA oRE FHAT THRAE
o Ao e gdrkn 4 gdvh FEn B Aolo] FHW FHATAA A
lelg SAhE B FEAY BAe ARA, FARAR ol F of
R Agow Gy Hane EHYn TEA FYIA gty
F oot fEAgRde et $AM0R Yael AYEbY AAe B
& WAt FANE EYelok dha PZEn oS U FLEY A
Ao QoIAE W Fod AWAANR \sdrke Aol SYsAR 47

FAAGAANE BT BAAG] 4830 AAAE FHHoE FHAT
[e)
o

o] WA AMAoZAM =71AE(Staatenverbund)ol] tdt AEZF A F )

26) Habermas, Fe] (5= 23), p. 136.
27) Giegerich, 29| =¥%(F 24), p. 31.
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and Global Governance, Cambridge: Cambridge University Presss 13 (2009).

28) Treaty Establishing the European Community, art. 3b, Nov. 10, 1997, 1997 O.]. (C340) 3.
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EU-Vertrag (Lissabon) Art. 1. Rn. 43.

30) Christian Callies, in: Callies/Matthias Ruffert, EUV/AEUV, 6. Aufl, Miinchen 2021.
31) Callies, 919 #, EU-Vertrag (Lissabon) Art. 1. Rn. 44.
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o 7)o A FAt /‘}019] Hugk zpol et EE}%, 28] 2l (spectrum) 7}t
Aok @A gte, FAe AolHs ZAAGE Hhe Y
o a2 A HA FEe 4 1y
(treaty-based regime)= T2 =A% F=FolA 2Zgsle=d wkslte], A 7]
Z35 AAE 4Ee T A < i
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32) Dunoff/Trachtman, k¢l (5 29), p. 8.

33) Andreas L. Paulus, The International Legal System as a Constitution, in Dunoff/Trachtman
(eds.) Ruling the World? Constitutionalizm, International Law, and Global Governance,
Cambridge: Cambridge University Presss 85 (2009).

34) Stephen Gardbaum, Human Rights and International Constitutionalism, in Dunoff/Trachtman
(eds.) Ruling the World? Constitutionalizm, International Law, and Global Governance,
Cambridge: Cambridge University Presss 241 (2009).
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T8S JHA L e Avd X~ FZE(governacne structure)ol 2|3}
, AR B (compulsory jurisdiction)S 7FA 3L 9= AW

ARiste] ol gy Lol A gkl (consent) ol A
7 Al (compulsion) £ 2] o] 5o] Yetdth fFHdghe =AM st A A
3 2]t} <] (paradigm of a constitutionalized regime of international law)©]t}.
@A FHARAAL ANGE NG Fod GRS Aol xor] 7z
AAZ AAPrhs TR AHA T4 EAV AVIHE T4 A
AZ A= dolth, & olyd AAle Wt xaRAd= g2 Azt

o] a5tk Aol

H 8
aoes) Boh g@dkat 59k Alole AW v MRS &
@A olgte BREE Al Hste], el oFHA AlZte] Wol AYe
HAg 2ds A A7 53} 2ol g WEste Ao F x7MAA
21e] SHolgk= & B 17} olo] tigh e ajopst & Aot
FHAZS FAIIE Aol xofA|AC odte] PAE =HAH
(Staatenverbund)o|t}. R A 7)ol s =oF Alx A28 FHET
Hol :7H Fd4s Addste Zlo] obd, AR vE FARTIEY dWHA &
stE9] Y SAIA BAS T, rEAkdelA e vE A= dHE
WA 7= Aol AS ¥We] stal vk olYd How s B W
HollA e A3 T3] ddolgtn & F v AW=TtEY ¢S 4 T
A=rree] JHEA gds dB8EA, S o Astd 54 Fgs A9
st FATIMES Ao Aol gEQria B = k. A9 FF
NA FHATS FHAHF ] AAT shte] A% dAPS AA=Z & A
W 7tE Holrbes 2 dol A ] kT
7kl A Abolel Aol o] EAGHETE Sh wAlet Hste] Hd
e =Y 712 A23x A1 FHAFEF A6 Atole] dad 737

35) Gardbaum, $1¢] @, p. 245.
36) Nettesheim, 2+¢] #(5 16), AEUV Art. 1 Rn. 55.
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Tl EAVID B P FPAGS Fad AW Q25 77

G5 BEW 2, YUL A T WHOR AU, ol Rainer Wahle:

3 g5ka QEEAD o vpobbd fUARE o}

S B2 ¥ § AHE AFE TP 2 fadue ow =
2 onE 993 Zrhshe oA

of M5 GFew Brofdn, AgdE $7n 49 e A4 g
% 3 =

o mx rL

2 %7}“ -4 5t

generis-Formel) 2 W ETE3) F717lde] FAEe} dukslr =olAH =o}
A4E B35 714 43 X33  JEE 7t 48 AE Ha e
Mad 59 W7 Bop WoAA Hodrs fFEAd2 1 g3 /Adol
ofstel ojm] &0 w7t=E olafE ThsAol HAH v Axlth

Zooduls H AT A 19924 29 7e9] nlolAETSE 2 “(Maastncht Vertrag)
o LN o Rl gk AAIY AR HoA HAdds =719%
(Staatenbund)©] o}y, =17}2 §(Staatenverbund) &2 ©]3 H’é‘}‘ﬂ/ﬂ‘l@, o] %714
o BEHel A TR A E FEHARY] AlFed o B o] 2% A e
2 Yolrbs s FAsta JA Fa ok FEHATES FEs rHTsAR
oFof 7 A o1 gH(Wirtschaftsunion) ¥} &}¥ 1 g (Wihrungsunion)S =489 v}
],ilg_‘:q—c;]lg_ Jz_o]:‘/] H]—% Foﬂ 501.0_ /\]quo] Q‘— 0 34/\4 2:?4_7(;-5(}%jﬂ
(ECSC)9} 2 34k dH(Montanunion) 5 7 A5 A (EEC/EWG) S 4
S 93t 2wz o= (Romisichen Vertrige)o] 7)1 EH  A|24x9] Awk A
(allgemeine Bestimmung)dll <738t AZA ¥ QL= B8, 19909 2¢
234°] HES Fsto SUEY o5 ode] VEW A2BXE AT M=
& 718 A23F ‘o]Evl %3} (Einigungsartikel) .24 A2 WE&S

37) Rainer Wahl, Erkliren staatstheoretische Leitbegriffe die Europidische Union, in: H.
Dreir (Hrsg.), Rechts- und staatstheoretische Schliisselbegriffe : Legitimitit -
Reprasentation — Freiheit : Symposion fiir Hasso Hofmann zum 70. Geburtstag, Berlin
2005, 118.

38) Wahl, ¢1¢] # S, 123

39) Wahl, 919 # S. 126

40) Stefan Oeter, Bundesstaat, Foderation, Staatenverbund - Trennlinien und Gemeinsamkeiten
foderaler Systeme, ZaoRV 2015, S. 737.
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F7tetdth FHEES g A9 44 (Erméchtigungsnorm)l s Aol #|
ghif A (Schrankenbestimmung) Q! 7125 A|23%9] A2 SEg Agh
(Spezialkompentenz)ol]l ¢]3td, =
A28k A A48 18] o] AHZ
W& (Mitwirkungsgesetz)ol] €]}
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41) Helmut Lecheler, Die Mitwirkungsgesetzgebung an der europdischen Integration vor
und nach dem Urteil des BVerfG zum Lissabon-Vertrag, JZ 2009, S. 1156.

42) BVerfG, Urteil v. 30. 6. 2009 - 2 BvE 2/08 Rn. 3.

43) Armin Hatje/Jiirgen Schwarze, Der Zusammenhalt der Europiischen Union, EuR 2019,
S. 153 ff.
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fde FolrRuz Astd AMEd fdel P Prinzip der begrenzten
Einzelermachtigung)oll o]8te] FAZA W7ol A4 4 Q= E=Zzr
Aol BEgiflelA a8z FAd=TrEAS] A4 A A (verfassungsrechtliche
Identitit) 2] A3l A RAF A3, =AAWF 3t=(Bundesrepublik)©] #}7]
Ade A= AGAAY] BAA e ASH A g A sEe A

3ol
A B £ A GAARL i e B
o

1945 59 8¢ =9 FUIAE o|F HdATe] HA W g F
Mo AdtEl Fae]  digEtk: AEHWA(Untergangsthese) o &5
(Fortbestandsthese). 2~d1 o] A2xk AlA AN Fx 3

FaAlA mAdA T Aol odte] A ELL, FdA T WA= HA

He ot ofol whaiA SdAAH A dad Felo] ol
st E& WA= 5YA(das Deutsche Reich)& A22F M AT A $o HA o

Ak glo] ofy e}, A= FHFe e E skl - AAF 9w o] gk
AtE - AEKHoR E&H, SUALTsTe] Y dEo] F7k
Eo & Fis oA AEA 245 = AAR s Jdvk ol &
S A= AesLdHA fFESA H8d 7 A 1Ea A6z, Al23%
AN16z 18]a A143z0] o1 AYPH FAS 2SS 5 U

Ao Ao Eotd FE= 7S (Teilstaaten)S 19499 109 247k A=

N of

o Hl 32 o X

>&
ﬂ
i
N

i
i
lo

SURNE

59 A=A (Wiedervereinigung)S A &3l 9l
. oFS FallA HdNIFEsTe FE0 A

o] 7F43t7] A7EA 19499 HE 1989 7HA] T5&5 FAFE A A3 59
EUIF(SED (Sozialistische Einheitspartei Deutschland))& A E3¢] =7}
A AR ARt 5o Al A geke S AstAth @ 19494
1955 3o =7F - s W=(ein Staat - eine Nation), @ L ©°]3%
1960d ) E71A F 7Re] =7F- e W= (zwei Staaten — eine Nation). @
Iy 1971 ol 2]3] vl A (Erich Honecker)= 599 AEde E7]3
& ZAdANTIHIY SYVIFETsT Alolo] AR FAS Aotk

41
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Mol =7k - F 7l Wl (zwei Staaten - zwei Nationen). 195510 5 -4
F(SED)S 42#e F Y37t HA(die sowjetische These von der
Zweistaatlichkeit Deutschlands)E& Z1Wl2 F&3tth 1960 L7145
o] gluAgAe] FH Bxe A g9 stol| e v FAFY kS
(Ostblock) ol Al #}4le] A9E AL FAsta g w= ﬁo]i’i‘? =4
T AA=AdR7ME AFgets G2 Hlojpx
b= A4S A3

19573 29 Walter Ernst Paul Ulbrichte + 719 59 =719 =714
(eine Konfoderation beider deutschen Staaten)2 #|¢Fetdtt. 1= o] 3t
Mo Zd=x7Ee Aol 2] TS A5 sHoE dBAd s34
gow olsfstgdrt. I A5 YENATO)Z F-Ee 2§,
A, A= o] A 514 AAAe] AAE et 19579 &8
23] E(Ulbricht)ell ¢Jate] #1Qk= a1, 19661 7hA] =xbd] wHEE o1zl o8 7}
A Agts Fo A WA ERES F 5AdFvtEY dHEEY 53 FA
HAEE AA5Y 91938 (gesamtdeutscher Rat)2] x| A oko] th o] 2fdk 2
A=sd fdsle daHom FAHNAL, F7FAdRe] BREA Y Ve s PA
g o7 o] At

A

oft r 1101‘

_I-LJ
ol
1o
4
o
),

¢
d

A

¢

of AANL3= S35t FAH} HAELY AFH AAARRE AT 2A=
A &slar, =73 o] (Nationalversammlung)2] T4 S 93 AAE FH]g oA
oldtt. wHE o= FAMS AAsL, AT HAAS o o} AdysHA &
i g3, WFEFe g B Tjostes ARE AT ol AY =
sl FAe Aol WFA AAe] gelA B ow, T4k G FA Al (ein
Kommunistisches Regierungsregime)& 2] 1] 3}Ei, FAs ol AtES
Wolsof A x]  gFgrt. webA]  FURFEsts 9o olygt /A H
(Konfoderation)ol] ti &k At o] o] ofFdl 585 W] LalA tf o]4

A8 g9
EERUE DR

kil =
aYa F RS AMe] EAE ARl FRe F

So] 7Yt 3
Asth olsh waAstel FAS RzFAAY 9FL AFsH: Y Fe
i AY ASTE 212 del AUARAY HUR 9% 2F wae 2
e 18] QA % ek oSt wastel WEwA WA v WE

44) Vgl. oldl thsj4= Hermann Weber, DDR, GrundriB der Geschichte : 1945 - 1976,
Hannover 1976, S. 73, 93, 126, 210
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[Abstract]

Possibility of Translation of the European Union System

in the Process of Inter-Korean Unification

Park, Zin-Wan"

Germany’s experience of overcoming the existence of two realistic German
states within one nation (ein Volk) and achieving unification by absorption
under the German Basic Law is not only analyzed in terms of constitutional
history, but also in terms of constitutional norms. It is the subject of a very
important comparative constitutional unification study. In the current situation
of South and North Korea, where different systems aiming for unification
still coexist, what kind of joint legal agreement must South Korea go through

in order to achieve unification with North Korea?

In its decision on the German Basic Treaty (Grundlagenvertrag), the German
Federal Constitutional Court clearly suggested the possibility of introducing
the Konfoderation through various international legal transformations step by
step. In this regard, the Federal Constitutional Court ruled that such a union
of states is, for example, in international law according to the example of

the German Federation of 1815 (volkerrechtliche Staatenverbindung).

The escalation of tensions between the two Koreas due to the North Korean
nuclear test is making the relationship between South and North Korea more
complex and unpredictable. In this current situation, how can the South Korean
government overcome these problems and develop a model for unification that
enables South and North Korea to contact each other in a peaceful state again?
In this regard, they are trying to find the answer in the European Union

model while designing the Korean Commonwealth.

* Kyungpook National University Law School
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Marlene Wind classifies the concept of flexibility that is not new in the
process of European integration, but already existed in the process of
confirmation of the European Community in 1972, 1981, 1986, and 1995, into
the following three types: O Classical variable speed A type of flexibility as
a multi-speed provision, @ a variable geometry model, and @ a position in
favor of the formation of a still less integrated European Community. A lot
of research and analysis should be done on which concept of flexibility to apply
in the process of Korean unification among the various forms of flexibility

discussed in the process of European integration.

The reality in Europe where the previous European Constitutional Treaty
was rejected and the current situation in the UK where the Brexit decision
was made raises new concerns about which type of flexibility to choose in the
process of European integration. In relation to the criticism of the concept
of flexibility, it is hoped that the North—-South model of the European Union
system will not be used as an excuse to justify the current situation in
South and North Korea that cannot do this or that.

Beyond these criticisms, the formation of a unified community between
South Korea and North Korea can proceed well only when we try to change
North Korea based on the most basic problem awareness that the path of a
thousand miles begins with one step, and then move forward on a path of
cooperation with North Korea. Therefore, in order to properly apply the
discussion on community formation raised in the context of the EU level based
on the concept of flexibility to our discussion of unification, more analysis and
research, serious reflection on our reality, and improvement of the situation
in which the problem is raised I think that efforts should be made in advance.

Keywords : Legal Nature of the European Union, Confederation of States,
Flexibility Clause, Korean Commonwealth Initiative,
North and South Korea's Gradual Unification Plan



