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[Abstract]

Reasons for ex officio investigation

and ex officio judgment of the appeal trial

Kim, Hyun Cheol”

The Criminal Procedure Act stipulates reasons for ex officio investigation in
the Article 361-4 (1) proviso, and stipulates reasons for ex officio judgment
in Article 364 (2), but does not stipulate the definition or specific scope of
the reasons for ex officio investigation or ex officio judgment. Even in the
Criminal Procedure Rules, there are no specific provisions regarding the
definition or scope of ex officio investigation or ex officio judgment.
Therefore, it is left to interpretation which specifically falls under the reasons
for ex officio investigation or ex officio judgment. In addition, because it is
difficult to clearly grasp the relationship between the reason for ex officio
investigation and the reason for ex officio judgment in the system and
literature of the legal provisions, it is ultimately left to interpretation.

Because the Criminal Procedure Act does not stipulate the definition or
specific scope of the reasons for ex officio investigation or ex officio judgment
while it stipulates reasons for ex officio investigation in the Article 361-4
(1) proviso, and stipulates reasons for ex officio judgment in Article 364
(2), there is room for the appeal trial to operate as post trial or rehearing trial,
partyism or ex officio depending on the interpretation. Interpretation about
the scope of the reasons for ex officio investigation or ex officio judgment,
especially whether to include misconception of facts or improper determination
of punishment, is a matter that greatly affects the court’s burden of work
and the litigation economy.

In this thesis, author studied the history and purpose of the ex officio
investigation and ex officio judgment regulations, the meaning and scope of

the reasons for ex officio investigation and ex officio judgment, the relationship

* Lawyer, former Judge of Busan High Court
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between the two. In particular, author studied the scope of he reasons for
ex officio investigation and ex officio judgment and the relationship between
the two in connection with the structure of the appeal trial and the reason
for appeal under Article 361-5 of the Criminal Procedure Act.

After establishing the concept of criminal ex officio investigation in connection
with the concept of civil ex officio investigation matters, author specifically
categorized it.

Regarding whether an ex officio judgment can be made on the reason of
appeal other than the reason for ex officio investigation if there was a
legitimate appeal but no submission of document of the reason for appeal,
author presented an opinion that an ex officio judgment cannot be made
without the submission of document of the reason for appeal with presenting
concrete arguments. Regarding whether the reasons for ex officio investigation
and ex officio judgment are limited to the reasons for appeal stipulated in
Article 361-5 of the Criminal Procedure Act, author presented an opinion that
the reasons for ex officio investigation and ex officio judgment should be
limited to the reasons for appeal stipulated in Article 361-5 of the Criminal
Procedure Act because acknowledging additional reasons for appeal is directly
contrary to limiting the reasons for appeal in Article 361-5 of the Criminal
Procedure Act.

In addition, after classifying the reasons of appeal under Article 361-5 of the
Criminal Procedure Act into reasons for ex officio investigation and reasons
for ex officio judgment, author presented an opinion that the Criminal Procedure
Act needs to be revised to the reasons of appeal of Article 361-5 No. 1, 3,
4, 7, 8 9 are stipulated in a specific and limited way in Article 361-4 (1)
as the reasons for ex officio investigation, the reasons of appeal of Article
361-5 No. 13, 14 are stipulated in a specific and limited way in Article 364
(1) as the reasons for ex officio judgment, the reasons of appeal of Article
361-5 No. 15 is excluded from reasons for ex officio investigation and

reasons for ex officio judgment.



Keywords :

reasons for ex officio investigation, ex officio judgment,

reasons for appeal, no submission of document of the reason for
appeal, Article 361-4 (1) proviso of the Criminal Procedure Act,
Article 364 (2) of the Criminal Procedure Act






