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A AP 2L FXAHnew governors)EA419 AES Fa Ytk dlo] FE3) o]
23 BHAA Klonicke 25 v=r o #ollA QY S/ A} (intermediaries) ]l
A= 71 o] Zoluf FF Tol AEHA FYAN, oz Adurjoje} TE
Z oz deA =(#E) FA 7] % (quasi-municipal function)S 1A 4 J&A AF}
FEHT gt} o] 9} e diA = Klonick, 99 =%, p.1611, pp.1616-1617, p 1630.

31) Kate Klonick, 7bid, p.1617.

32) Jack M. Balkin, op. cit(Z-F 14), 2018, p.2015. 2 p.2021.

33) Google Spain SL v. Agencia Espariola de Proteccion de Datos(C-131/12).

34) Jack M. Balkin, op. cit.(Z=F 14), 2018, p.2029. ZHAES A ZF FHoAE HE talF9

2o ggte], FREFo] H7te ITE gl FAT FoltE Holx FUtY olE
(State Action Doctrine)®] o2 B A=, Mark V. Tushnet, “The Kids Are
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Beiste]l FUAAE Qe E@O] B FAY TERE “Fh-AE WA A
1§ A B AATRE ols|stel, Tt Welelt AMolats $UL o] §3
of BAFoE solF 1 ol gAe] U AFE ABHHE Fol A7¥
9Tk

3) ZYPTo|| o3t FH ] AR Al WAl 2= 2rjglo] 4 (Content Moderation)

FHEo]l v ¥AES WAtete AAYH AL EY Ao EE whelstH A 7H
NS0l AT FEHE AASAY 2 FH gk H&ES Adstes A&
dl= Trjgo]Adsbolgtal b3 Zelx Ry ol 214 7] 501"1‘?1*1
a2 Aol F24E 7] AT IEUle] A& S 204719k 2l 214
71ell= Iy uldel Aol & o] Hrh g7 o] Fo] A il(cheap), M= (fast),
B4 S W il(anonymous), FHE &3} (platform-dependent) ¥ 7]
otk Zelx modolde] diide THUZo AAEHE AFAAE AAE,
obs AAHE, HYY2E Y AXE, 232y & vttt o)eh &
Felx 2HgolAde ‘+d 7Y (collateral censorship)’ o]t ‘A E #HAo=w
o] Fo] A= ALA A A 3H(digital prior restraint)’d] FAZ WA A £ 9T}
T 77 ERF Lekate] ZHxE AASAY Add AS Pevhd FAE
e 1 Eo] AYUAA AEY] dYe walsA Zv g 1 HES wE A
olth. oY g Fx Fox AF] ATES thAlste] FAFo]l WIFFIA oAt

All Right: The Law of Free Expression and New Information Technologies”, Harvard
Public Law Working Paper No. 21-09, 2020, p5. ]9} #AI3E HA A =717 HES

o) ZaFel ByAne S WAy A N)eA £AE AY A¥E FAD 4
9, EREE FeAEA FEPAE A% 248 49Y A8 2l drke A3 o
33, QAR obF - Aad AGh BATe WEA A 9E @ud 1@,y

=i, A60Y, AEdista Pd 9, 2017, 94-95H.

35) sk, oo =E(4F 4), 2020, 2429; A AFE ATEE AL o] Exo|A Nt WH
ojuf Ao MAe FAFAA Hale AP 5 1HT o d¥Ad T AHA A
ZFAE oHE 7 e FS AHse AR, HsE, o A(4F 24), 2022, 474H.

36) ] &o& “%Zﬂ "2 gt FHoRE Hrd 39 =E(4F 4), 2351, ZHl= 2oy
ojAdE AA 5 A s &8 0}7]4— sta, AaE AXNELS dEe 5 sld
oS %%3}7] e HollA FARTE 512301‘% el 7 A T °ﬂ%4 s 1
gz Agr] g8 o] FoMe “FElx Zg#eldrs YR AFEETE e FHAAA
EHgolds g2 AEs Fdoz Zds, ‘Ox" ZPF o3 AH H4E
(private censorship)”, Tujtjoje} C1AA, A4P A2, AL, 2018, 1389,

37) Gillespie, op. cit(Z}5 12), 2018, pb.

38) Langvardt, op. cit(Z} 14), 2018, p. 1359.

39) Cohen, op. cit(Zt 14), 2019, p.250.

40) Jack M. Balkin, op. cit.(Zt5+ 14), 2018, pp.2016-2019.
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41) 3, g9 =58 (4F 4), 2369,

42) Martin Husovec, “(Ir)Responsible Legislature? Speech Risks under the EU’s Rules on
Delegated Digital Enforcement”, (https://ssrn.com/abstract=3784149 or http://dx.doi.org/
10.2139/ssrn.3784149) 2021, p. 4. F2M(Husovec) H=3gt Zrl=9] A A(removing
without need, over-compliance)= AERkx] Fx|gt W F3k | A(failing to remove,
under-compliance)= HHEW=ths HolA ZPEo] HIhA S F<2 A Al (asymmetric
incentives)& ZA @vhal i

Husovec, ibid, pp. 3-4; #t8, <keo] =&(Z+F 4), 2414, 9% l

o= A% AMH AL He gEiAE dEE, A S, T3] 59 =97t Jdou o &
oAM= ZEH distd, AE2ZA 9 FARTE THY Aol g AAH Aoz A
o AT 1 AGstE HES] Wi A4 AL gig == ALsr|E g

44) Kate Klonick, op. cit(Z} 14), 2018, 1635-1648'H.

45) Kate Klonick, 7bid, 1636-16374.
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2o #ek FAJAVTEOZE AT
Wgo] 3-EU FTA A|1066xE B3 =
3 9 =9} Eva Glawischnig-Piesczek -2

£ AEI AR Ak A Fad enE dnn g

N
_O|_l

>
IS
B

1. Eva Glawischnig-Piesczek v. Facebook Ireland Limited(C-18/18)

D APE A 2 AH
o] =& AREA7E A}AC] Fo] 2be] @ ~E ol Ao 3] gIQl o
vl S Ay 92 A Z(Eva Glawischnig-Piesczek)d] Aldeo] A€ 7ALS ¥
A 29E ‘Ol w3 =(miese Volkverriterin), $-313F M A o] (korrupter
Trampel), A A~E AT FA(Faschistenpartel)’2t 12 v dal= o3 715
Aol g AXNES A4l Eva Glawischnig-Piesczeks o] ~& ol
.

=(olak “solzuNel Y ANEE AAT AL 2FHo Aol

46) 1A - A7), B ANUF AAALAFAR AT ZefolmAD Palel B A7
Mg A Foue BAS FHORT, TAPH, ABA ALL, APt Wt
A4, 2019, 1779
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T AANEE AHAEA] 2Tt oo Eva Glawischnig-Piesczek®= 2 ~E @ o}

3 (Commercial Court, Vienna, Austria)el 248 #1731, H]
#HAe] meo] BAY uriA] g AAE B otdE Y
ou)7} 53 AAEo] Eva Glawischnig-Piesczek®] AFz 3} &7
U s AS FESEE e bR 9ES W oo wet
= ol dg

Jee Aud.

flo e

A} &AM YUHigher Regional Court, Vienna, & ~E g oo = 17}
U3 A A E(the identical allegations)oll 3+ 14 W#HS 4P on)r}
53 AA E(allegations of equivalent content)?] 7-$-ol= #Ho]2Eo]
A9l 1)r A3#pe] Alare] ejsf Fojxo] sid W& A2 Fg-elnt
ARt exEgol diy Y (Supreme Court,
Austria)2 = 01 253 22 ZYE(host provider)ol W AAE, 0|9} &
7} FYet(identical) AAE R o7} 55 FHequivalent) AlA =S X] Alglol Al
A A& a8k Aol ZHUFl AwbA FFAle]Y-(general  monitoring
obligation) & F¥3st= AS FAGE AAAA A H (Directive [2000/31]) #1115
ZAEl fujE A of o skl FrHAPH A A A AdGS QA A

r-\

2) g e

EU &XHAHDeh Xl &48)

RI4Z

(1) AR=22 AZXDH HBots B2 MIGHs 202 SNEs F2AE MHIA0
2o 2201 EXEE A2 NHIA HITTE ABNS REO2 HEE 2| o HUS
NX =l 28 IS

() MIZXDH PIEE @9 T= Z20 28 AMFO 014/0] 811, £oitha HPe 221H0]
BB #L T FEIb WWSICHE ABOILE AR B 21Al0] Bls BR

e

(b) RIEZXE o248t QIXILt olalg &t

cHobd] RIGHM XIHMISL0l XIS FHE 2=

Ol‘

INNEES

1. 2&=2 M12x, M8 & AM14x2 20I0IM2 MEIAE HMSol= Kol M&SotALE
M&ot=s §2E 2LIHES DiL} FYst HAZE LEtUE 7‘*%% HIFoz XAGH)| <
gt B0l 9IRS RutotAl ¥ECh

) AAZAHAR W Aol 93 ddste] A2TANDE, A2 aATEARY ALA,
2020, 201-202¥ 3z
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D FUAUARL B2 030
201949 109 32 FraAEABLE 95 o] FYEeI0 o] ¢
dn 249 AAE 4G AT B 5
ANEE AAGAY Aee Auas AAE 9
A% ABEALGNN FAFD Qe DRH gA %

i fA s e

g stEEte FAXA Ao e A 2] F-(monitoring obligations ‘in a

specific case)7HA] FAE = A ofyth o] w FAAQ Ao 3 A

a9 =] A Hdol o8 2 W&ol FAEHIL dAdEH oy Ed AANE

o] Aoy e ZAAol wet 9Hg Ao AAHE AANEY 2 5 AR
of d =

(particular information)ell

48) Article 14.

1. Where an information society service is provided that consists of the storage of

information provided by a recipient of the service, Member States shall ensure that

the service provider is not liable for the information stored at the request of a

recipient of the service, on condition that:

(a) the provider does not have actual knowledge of illegal activity or information and,

as regards claims for damages, is not aware of facts or circumstances from which the

illegal activity or information is apparent;

or

(b) the provider, upon obtaining such knowledge or awareness, acts expeditiously to

remove or to disable access to the information.

Article 15(1)

Member States shall not impose a general obligation on providers, when providing the

services covered by Articles 12, 13 and 14, to monitor the information which they

transmit or store, nor a general obligation actively to seek facts or circumstances

indicating illegal activity.

BAR AR L o7k BEF AANEB U@ ARG @

getar o9 Ago st FE AYsir|= 3}

50) F@APRAF AL FAo A= ‘hosting provider 2tal A3 oy, o] Fo] Ewlo u}
9

i
o

49 & #A] HEow @

=

;g

Zggon wyse s1&@.

51) feAHEARAT} Slo] A% B § SNS Au £dxelA A
THoz AAHES i AL URTL AP BAL 20 FAO
A=, w9AL, 2022, 623H.
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771 593 (identical) AAEI} on 7} F5 3Hequivalent) AlAEoll th3}e]
ot 2AE Y] At

() =77F L% 71]*1%94 Gy

Z9%o] o3 AFE ANZE 24 vrels e TAd ALEASH
Qaa AgE 4 9l dEel AWeTn wuE A Toldn HudE
tE AgAd od TP d@del AU wheld Bawele] F74Q)
SalE WA st FaEe] dyetha 24H ANBY FIh FAD
ANES ADAY AAGES o7 Sihas AL odd AR oadl
7] @ AYE Frkoleha BT

(2) o7t T AX =] 4

FaAPH AR RS 9Pt 553 AAES st ddd e 23
Zow MALA %(essentially unchanged) AAEE Bt = ojwd AA|
o] YHIAE A3y fsiE 54 doE AMESAY =g A=A o

5 71201 & Aol ofye} fsittaL y&r ' AxEel g = e

N
=

Lo Ho 30
TNl o

gy AR ARA R A15E2A1ES ZUEo] AFsta A= AH s}
o Yol Al A E I eF: A E WHEHS gAY, SHE] ¥
|

) Eva Glawischnig-Piesczek v. Facebook Ireland Limited(C-18/18), paras. 34-35.
53) 99 #4. 36-37.

54) $19 ¥4, paras. 39-40.

55) $1¢] ¥4, para. 41.
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1

2. Poland v. Parliament and Council(C-401/19)

ZdEe+ EUAAAA

57) $19 ¥4, para. 46.

B

-5 A]
7}5

56) 919 94, para. 42 & para. 45.
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1. 3E=2 242 2= SRAHIA WSO HAAESE 2= NEE L= 1 #H2 23
£ 2= 4SS0 242 BEHE SRAHIA HIJ—I}EI ASTH 2ol Z2EZN L 2
&0l §2g + UAES ote del= 0 U0 GE "2t 2= SRAHIA WS
et IEHY L= SSOISHS"0 HLES SAIGHHOF BHCH.
MetAl, 2etel = SFAMEIA HSeE H&A20l SSol DAL S5 0IZ0l Xl
SHES ob| ?ot MHZXZRH 2H0ldA S2AE 2= S2 5IItE 200k BTt

(53

4. MAARS GIIE X Re R, 224 2= SRAHIA MSXs U8 24 32 0=
St oilZots 2RE Hldtns REHCZ HAE=E S0 S0 AN 352 018
Ol MSETS & AtA0 tHet H¥S A0

= SRAHIA MET0F H2He F2220 et AtgHel = ol
tol E‘Eilé SRAHIA HSKHH HE5tD 25t F2E N3 S8 M
Mo LS [ist He

FAEIA WSO HelNZ2RH E2
°“}\P0|EOHH SN2 MES0 e @328 SIS
cHoll EMEl= RS EXo| fIGHH 2ol &= [

Heliot 2

O| oEg =+ 8k

H

58) Article 17(Use of protected content by online content-sharing service providers)
1. Member States shall provide that an online content-sharing service provider
performs an act of communication to the public or an act of making available to the
public for the purposes of this Directive when it gives the public access to
copyright-protected works or other protected subject matter uploaded by its users.
An online content-sharing service provider shall therefore obtain an authorisation from
the rightholders referred to in Article 3(1) and (2) of Directive 2001/29/EC, for
instance by concluding a licensing agreement, in order to communicate to the public
or make available to the public works or other subject matter.
(= Ek
4. If no authorisation is granted, online content-sharing service providers shall be
liable for unauthorised acts of communication to the public, including making available
to the public, of copyright-protected works and other subject matter, unless the
service providers demonstrate that they have:
(a) made best efforts to obtain an authorisation, and
(b) made, in accordance with high industry standards of professional diligence, best
efforts to ensure the unavailability of specific works and other subject matter for
which the rightholders have provided the service providers with the relevant and
necessary information; and in any event
(c) acted expeditiously, upon receiving a sufficiently substantiated notice from the
rightholders, to disable access to, or to remove from their websites, the notified works
or other subject matter, and made best efforts to prevent their future uploads in
accordance with point (b).



20 k=1 A78F (2022. 07)

9]
X 48 %) SRPRAEEE EUAAIAY AT B A
EAs} Guol A4S FAetA FEvin aAstgc =,
ke Ao AP et A

=

4% bt c)el W}E el =
I E

&
Y
il
4z
)
o,
s
i
2L
oft
s
mlru

— 4w
0
rr
N
i
3
_‘E,
>~EZ
)

v 3
=
G
i
rﬂ
<t
o
M
Q1
[\
N r

e Ayl ge
Jo el Algs 4

o
B
Ol
o
X
O
rlr
oL
Ho
=2
>
e
fre)
(o
iy

Al & AAsA ek v 2y
o ARSJell A Al fAtaES Adets AdE AL, 1
zol W 28 B AR Aol swtd Tk ol
71 wjZolth, EUAAAAR AT2ATZAN= Az ez “d8, H
BT se sl vk FEAbE AR
ool Ao WMol naFH= Fdeldhd ZH
© dEva B mekd, 2gstE Vs T =
il i’ﬁlze Ad 5 e AFolnt 2P 582 = o

59) FHAFE AT LA = a9 T HaPaAdHd wet Adsd F deAE T4
welE e, Aodaae] FrHAEA oRE BRGE s
AAAR 9717 2) FAH 87002 o] A

60) Poland v. Parliament and CouncilC-401/19), paras. 53-55.

61) 919 B4 paras. 86-87.
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T3 BUAZAA A Al172488 0] HEjgo] Aubael 7hA o2 Lo} 7}A]
=t gAF o ® st loerR B 9 AR Aol tigk kA
A7 vpAEE vt BT}y Eva Glawischnig—-Piesczek A0 w2
AES ALARTE Az o]y o] 2ol 7|gkste] A2k 9IRE o] Fof

AXRQ HEHS & B AFH082 AU AAAS 2AAY @
T vk webA, ARAATE ZHE] AlEshe AL By AR Y ﬂ
9

ge e dEe @rko] BRad AE ASn TAA
=

ob2d], A AT A= EUAZEA o tidk k4] H (recital) 669 w2}
ZYEo] AEHQ Folo e w} HAL tal=A s ZYPFo] A3
+ 9 AH(diligent operator)ZA] FA= A 22 A ZL‘jOlUr

2 AgE9 o%
7Hsde WAE] s dAlel vlegdt vlg T sl Hdd WS
AHEREA ofE VIEor dAddol It BYTES ZTHRFe FH
AR ek 524 @A aabHolojof A, of= Q&) FTFel At
2 opge] R A2 Zdaty] wikelth

(2) dEje] 382 F e A4 7)E

FEA AL E FAFC) ofd Zd=E AAEAY e AAe A
AAZE FRFA Adetn o ARE AT Afolw B Ao
FESAT. AAATE Agge] it s A Aste] FUE AR
& AFsHA vk, TREFS e AT delgHel s wE 5

mebd e T3 713 Aol BASA & Aolr] o

T FEAPEA I AT EUAZAXH A17x2A4A98d = 2oz Qs
FH=E AASHA] B A, oA F e AAE vHEE
BAsta vk Aol FESIATLE o] &AE0] oAVl Aats FI ZiE
le) o

e /188§ gt HlM A4

9ol B4, paras. 90-91.
63) $1¢] ¥4, para. 91.
$19] #4, para. 89.
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el ngwel Adle ALAS FHVTAL B Jolth Bk ol T4
At AL AYHES FoRK oG] IS FHA nFHT 9
7] wEel "egow s wAN Auel Af7t ABHeE v Qo]

o] XA ol AstE & Utk Aotk

U}X]‘l‘ri EUAZAA R A17%24108- %‘%‘1%4 AzAAe] dY s
%’“ J 3] (stakeholder dialogue)E M 3t==E 433 Sk 9
T4 3]l A 3’:—43 AbES a1Ested EU1 2k =

) AP A A T]E

1%:—0} AP A AT YR AL eL Bt FHE
o] AlolEo] AANEHE HRE AWA O Z(in genera) AT JE=
A ool AARZAHAZAAN A= %_”ﬂ@ Aol s
a8y Eva Glawischnig—-Piesczek $+7 9l
HAg ARl thete] ZF7F FAEHA
HARE W87 At o FE H33}+= A (monitoring obligation in a specific
case) Gl Aol SdetA]  geEua  AdEdth. Eva
Glawischnig-Piesczek 3722 ‘A¥rd A F o diste] fFHAPH AT A7

65) 19 =4, paras. 93-9%.

66) $1] ¥4, para. 96.

67) dwrAel wuUE g o Ralo] tiEk AlAo R 1) AEe w3 BAYu o] L'Oreal
v. eBay(C-324/09), 2) A&#o] 3k EA3 7eddto] Scarlet Extended v. SABAM
(C-70/10), SABAM v. Netlog(C-360/10), Tobias McFadden v Sony Music
Entertainment Germany GmbH(C-484/14)



EHES EHEYE FEEAYT ot A A7/ 29 23
HEHl =

= A=
Eva Glawischnig—Piesczek $+4S& A&38HA ZHEo] AHzAx7F Al
BRE At o® Zelzd dig S st=F 743 EUAZAAZR A7
Z7F debA AR Fagk Zlo] ofya, wekA EUZIEH
i AEskdeh olef ##ste] FrHAPE A WATE A REA
WZo] FA7IE ZolrE= 9 (looking at)E LW Az BHY
545 7HA L Z2E @91 (ooking for)eb @IS 717

= -
P9l Aud Ao A A Qs Weko 2 ozt Hrhot
Y )

.

flo
2
N F_F‘L

A R S-S OB« R O
(]

) olegd 7)Fel e BePe FEU FAHE Fo] of ¥
| st Bee Zaxs 20 2) el os) REw: Tz )
AAe] 8308 1 FAzo] B Fu wgo] WAREA 27 95t
AF AHPL T TS Fahshs Aot AT olHF FUAHA
ao AL Aol AT g AFA ANFoRA 54 AR
A8 9% AL HeAks golA Fesda & ol
2) TRV BN, e BEY ol 54 Fuel APe=A
A7 EAME AW A E ol g1t AMSEE Ju 593 2

of WEEAdSAFN g BRBAEToR Aol AT Aue] e
AE B A F o AR ANE Awsts 208 FPGL YERHAD
296728 43%), AHD g FEENNAAANNA Mo o AdH 4
weba @ olth aEtE TA/EANGY AdH, nE BHYe oy
o AR Jlwe os ByRYRY AYFtn 24W Au'= FPH
oAl 54 ARE wrsy] A% "ede) Busu, FdFel Uy

68) Martin Senftleben & Christina Angelopoulos, “The Odyssey of the Prohibition on
General Monitoring Obligations on the Way to the Digital Services Act: Between
Article 15 of the E-Commerce Directive and Article 17 of the Directive on Copyright
in the Digital Single Market”, Amsterdam/Cambridge, 2020, p. 9. 31d &=&olA AAE
2> ANy A FE FA gk 71 9AS 712314 (Basic Interpretation: ‘What are
you looking at)o® B oeHoz A7} 5829 F A ALE A3t H4d
71234 (Basic Interpretation Minus: ‘What are you looking for and What is the
authority of the requester?)& FHAPHAAAS] HAE B 52 AAS



o WE, A2BEA2

=1 A784 (2022, 07)

[
o

st

24

ol

&), o)A 4

A8F A5

3 &l

2

s el 7

Fol gk A%

o]

eN
=
9]

’

2
=
=

=

7]

et (independent assessment)’
)

3
o o
A o],

2~

=

olt}. webd 7]
2

el ohel,

i

ol uj =]

=
L=,

al

Z}
)

A]

L

.

TC

FHeE ol AEEE 7]

=]
T

o]

A o]

L
R
L

L

A4 ) EE v
3}

o]

=

P3|
1) FAPE ARl 7

QE 3}
2]
1

B

-

WoEnkE o) el H
i
=
<)}
=

W
o
G
oF

N

o)
W
)

il
"

pu—

F¥ = Absstkd 7o

of of

~

—_—
o
oF

of
0

—_—

B

8
4

Bl o] As3te 7=l ¢

v
=

=3
)=

Pohal HQkTh oA

pud

kel

AR

o)
1) A 1 ). 70)

o~
N

.L]:Oqi <}

—
!

1.

a1
=
L

o

el
e

]

A
2

z
FA 71w

= =
==

J

pis

1=
AEE
69)

3)

A
A
24

9

[

o
2
<

Axeh

3]

¥4
b 2 BE Y

EED
g

0% 2]54]3
o

ERE



2 vldsty, AHPS AF A gAY Aol BHow AF WA
[e) _E_ =] 1:]}:]—]

A TAREEH AR 5 A F

oy
N

X
S
&

3
o
RS
=
=
=)
N
-3

£ zZte FHX"E EARToEN FAFY FES AU

St Poland v. Parliament and Council 72X % +HA}

BAA R o] ARART} ZTehEo] HAdet Za3 AH(relevant and necessary

information)& AF3EH 3 S TAR, ALA BIE 9ot FhFol
<

449 #e §lo] 453 LY

2) TAZISAA Ol mE Ve Ao R E5xAQ1 dto] wiAlE =4

A7 AN Al E ol A= 7E4 - B 246 gk AFAES 3
AL TAR fdetar Th(A30226A413). 1Ela, TEHEGES
FERAE A 73 A 24 7)E, (0SS A5] 4] A2021-12%)
M= AP EAFARIAE HEY S flete] EHIAGET] AL e
e ARE FAste] Z3e YAE dolEQl “EAARE WEEAA
ALD3)ol A EE FAst JA(A2ZALE), A=A o FA A= o] ¢
& SEAFEE EWRE ol &7 AlAstel= BE 5AE A5t 2HEd
E5d sidsteAE vl AEE F Qs e GAIAoR AHEIEE qf
gstal ATHATZALF). o5 fddte] APHEAFAIYAE BHELES
Fsts ARAA odF5 dF FF ooz AWHEy| st 4THIE
FHs 7lES AbEElor sta, Ve A8 AT o] &t AASEE AR =
HEGESoZ Ay Aeole dld Ry AANE Agsts =AE dof
oA TZA2E). webA, AR ZRA LAY A BEEGET s A
FE SEAARE AHsE 7|es B elsta, EHIAIETol dEs]
et AAE Aol stE R AR ZRA o ARG Al Al A1 Fdol )
Aol FrHH o aFER gErh. 280, TA7 BRG] 7He B

70) Clara Raucheggar & Aleksandra Kuczerawy, “Injunctions to remove illegal online
content under the eCommerce Directive: Glawischnig-Piesczek”, Common Market Law
Review Vol. 57, 2020, p. 1507; Daphne Keller, “Facebook Filters, Fundamental Rights,
and the CJEU’s Glawischnig-Piesczek Ruling”, GRUR International, Vol 69(6), 2020,
pp. 618-619. ©] F w=EollA AAEL WA V|EHoR= Abge] g AY§lel o F
A= AsstE FEE Vo] L/ BE F dthe ol fE FHAMHARLY HE S
H] gt



1

UL
=

o

2

-

o
il

249 7

}
1

kel
el

A

APR A 2ol A A A

s

of ujEA Fe=vka

=

=

S

ato] ARt Al o]

[e)
A% ekl A u A FA

3}

Eal

atol AA

= O
[e)
4

d] o] & H] o]
°f,

=
fLN

=
=

&t7] o

7@,1‘1

S

23}

A=)

=1 A784 (2022, 07)

[
o

st

26 9

43497

Ay
jL_E_l

20|

o)
oR

oF

ol
o
o
o

- o

oo

AAQ W

£

HDNA) Z23}

AEWA =4

1l
=

A

=

Ak
& A gk(hash)o| L} Hlo]E

=

=

2ol e

gl o] ¥

G

J)
—_

o

o
R

WA
e
H

o AR5l A
3

1o
2

=

7

=1
=

=
=

sh= Al

S

AR, A2203
o 4

s

1 A 73), L2}l A B 2 A F o] A

<

Mg =

sk of

b= Abl el

o
Heow e

o]

A 5=

o]

ol o
Fethan %

[<]

k)

HARLE 9

ko)

]

3

il

’

i

TC

i

A30Z 23411

)
—_

3

o}
!

el

—~

o

)

oA F o}

A 2018. 06. 28. 201631 7}H5.
A A 2018, 06. 28. 20157545,

-
il

=3

71)



)
=

A
27 A

}

O]
o

of 3
A ol

g e LA aA B

)
5

TA

i

0]
yul

_?4

=

Ao Ly 99

sy
a

T T N K B dE WU LR TG TR M qOW W W T
3 Hw RS S J r X< no ™™ o
G s gx gy 2P R 0K AT
2o e T WX P o, Mg Do A G
=)oy T o % T W £ o 52T oo o= o o
o R w FwgeT 3T %5 oo ® oW
Luﬂaqlu! HTEEWc‘MﬁQEdmAI_A AT ‘ﬂulﬂ.__l_mm_lﬂﬁ,OI
,OI;O\WH,I.A.;O\U! MW%£OW%%NH ‘QJ.O TH
W oy N W — o 8 ~ 8 3=8"_ o B o ol
mmOHT Hon® o AR ®o ﬂ;omamuﬁ/rmvm&o 7ﬂmo£u:i,ﬂvnﬂA
1@%@4]% mﬂmombd'ﬂmm_@axo,wwuﬁ I
= X 3 < SN s R
T APy R SHETEELTCC & T d
Txmtodrd w2 E lgTBeTi® Nmmogp X
LE o MT oowm L x EX T ZNo AT C o dp N
OMMmﬂoﬁiuT] %%ﬂ@rﬂux.m1hmg Mmﬂr %@ﬂ
S - o %) NN o Z K v R ~ A J—
Foeow X2 R T =T ®  Eam g = o VT T
— ! = 0 —_
X Pl ey WW%];&%H&&; _&aww#xw
1o i . —_— T )
wop ,aoﬂ_.ﬂ n.rm@mpwwﬂﬂrm_.ﬂ < ™ o ogbjlﬂomaﬂl
oy om WOE L2 s 5 Bowg B F W X S
; o, 2 E TR e p AR I S ~ T oy W R R
PwIgPEE g g rwE BT B e T o=
T — _ w pres _
W%ﬁﬂmﬂ@ w}%ﬂﬂw m«urmpor% CERUE S
p oy XTSRS T 20T o G0 T X
— A W 1o s
Panwra® EEUSENERIHTT Engal
" EagPras® pPrrreL  BF Tese Ty
BT M T Fzaern TIRLS I o=
Tl g Vs LpReR TR S o0 5 ® AR TR
oW N W T % A@_dl]o#,_nnﬁﬁe%}m_ﬂ%uxu& ovo#aﬂAﬂlon_
F R = oo W oo w«n%ﬂ@Wi SO R oy B o T
— N oy = = K o HB 3 o] & Y ~ o) g i~ =~
7oHLAZMﬂﬂA m o R m leﬂo o X oz X
ﬂwlﬂzmmwwruf mrﬂ%cﬁ%moﬁﬁ_xmﬂﬂ 7Eﬂmm:u%§
e % °©o N g A .
SWe o Tg By _£faENegiae gwlw o, R
LTl kT EWRF gPRBTISY oA xR
o B W B N MR "W om W R BTN R XN RR R

1 7}H5.
A m}545.

Al 2018. 06. 28. 2016
Al 2018. 06. 28. 2015

3]

il
il

©

]

74)
75)



Foobuet

o
gl

e

A ek m

I

Z
~

KeN
=

[
o

st

28

=OHe
rulleS ,le mw_m wp o
o W
W H T BT B
o g ; !
ﬂ%ﬁ = M T i o) BRH oW of
A N oy T N
Mo B N o iy o T s 1
= “%ﬁ H MI_I_,NOEE ﬂAqqxwﬂl 2 o T & ®P
KR W <o om X o g T o 2 N XO N e ~o
wE T = b ) 1& :)Ai _ N ,EILL ~ B o ® < F o B )
gt o V)%aoo%wrgﬂﬁ@ T X oa =
= ° T o = O L S oy ) RGO o
N Fea-25°0 T 5 U et
\% dl 7 o X o r EnA X OL
=~ 7 qsrzﬁ L@V%ml%%@ @%%%
SN C = R Ry W o T oy S
= 2B % W@%ﬂ@ﬁ%%ﬂ@ pEoﬂnxn
%%AXEEJ ﬂ(%iF%Ain % E7aoa
i c.rv < © OW =) ﬂA_l N, 0 — X N of ﬂ_ol ;lma
| ol oF =0 mw_ TN % E T 2 E 7 o o @ %O o |
.Hf%awﬂ%% zE%MHMmM;M@@ %mfm_u,%
FEEEEIT ﬂbﬂ#ﬂ%urA%x =5 . o7
H%HMMLGM _ﬁﬂﬁyo\ﬂwrwrar T o Iwx
Ez,o‘wm@ﬁ Emﬂrﬂﬂlﬂ%@_ﬁ@ oply“ﬁ%ﬂ
e W N o ﬁﬂmo%ﬂﬂ o B Ewﬂﬂﬂnaf
do T o: % o WK = =R = A} = o= Ao — o
ﬂﬂﬂ| o j.ﬂ S —_— Wy 7 N dﬂdﬂﬂplﬁ 4 o X H
sgﬁx%gz ey S R B & oo o M
= o o X oo sy e X = %O = 10
5 = A o =~ T e = 8 o) X M R o X o
o - T NS o TRy T o) Moo G Ay
=% AT AR ~— ERE = T =~ S Ak ol
o SN 71100}]522% = T
1%%%%% = X X T N lﬂﬁ%%
< " T m_iﬂA%ﬂﬁa x = T X
fn o T i J._l _— ™o B —_— ﬂnﬁ oF o X =
5 2 1 ) o o T ™ =o o} N o Lt
U 4y ol o) o o o) ®° WX O o 1o hal S .
laoﬂ%ﬂmr e By 8 o °
=N o om N T wE= . 2 T
T O < i — o o — X o
o s il TR L) W a 1 o X o oam L
UK ‘EE %0 ﬁo = = EE HT n_mo ﬂ/lA o ol ﬂ]_.ll Z.O JM = ]1_ ,;M T =
- o Iy Mr wr e i of i S = o MK ®
do 1A = T . %0 No ) o oF T T £ A el e, B
TR Er| o = LwE — 17_A| - o B ‘ul In_ o
< Wy of ¥ o ﬁm il B avu o 5 = F o A
al = 0
O_Eaﬁov%wﬂ%hzbif Mﬂm%ﬂ
o5 o mp ,UI o o< ﬁl i
o EO s ‘mwﬂ
= o =

76) 3%
) @Al 2002. 06. 27. 9981 w}480



o] EollA TtAlE oo & Hagol 3l

A

Sz

iA1=

3]

w537 9

of tgk defiaE

N

. 4%

)

22

A

A T

/\jo] o

A7y 2H

ol
Bl

—

3l
)

Z39

A vgo]

-
It

ohg-2],

e
sls

B

ofp

B
)

AR el At

]

<

1o

24 TH7

B

5

77) s<d, %ol A (ZF 51), 6404,



A3, 2020.

]

A, Mgk M&B, 2019.

}ol, whed AL, 2022.

o] A, ¥FgAL 2013,

4y

t=1 41783 (2022. 07)

30 W9
A AA
4,

]

A
fas

..mwo
iR

e

7}
L@

Content

Moderation and the Hidden Decisions that Shape Social Media, Yale

University Press, 2018.

" TA2E 2, B AT

s

of the Internet Platforms,

9
pe

Custodians

Intormation Capitalism, Oxford University Press, 2019.
Tarleton,

COHEN, ]Julie E., Between Truth and Power. The Legal Constructions of
A108 A2Z,

GILLESPIE,

, 2019.

o
ol

)

OB

Al o

S|
|

=
=

3], 2010.

1

[
o

2018.
%



74, “eeplqu A gt BHAR AbA]. xpgko|Fol thE AF-H 7] E A}
A JrEAgH AY WEs FAoR” A2, A199 A2%,
A Bk s], 2020.

S, “YAE FPE] 93 ‘A P (private censorship)”, TR} Q1A A,
A48 A2z, AZFAAYL S, 2018,

}A7), AP gl ek AW AT, TAAREAT, A17TE A3D, T4

Hekg] F=rehg], 2011

BALKIN, Jack M., “Old-school/New-school Speech Regulation”, Harvard Law
Review Vol. 127, 2014.

BALKIN, Jack M. “Free Speech is a Triangle”, Columbia Law Review Vol.
118, No. 7, 2018.

GARDBAUM, Stephen, “The Horizontal Effect of Constitutional Rights”,
Michigan Law Review Vol. 102, 2003.

HUSOVEC, Martin, “(Ir)Responsible Legislature? Speech Risks under the EU’s
Rules on Delegated Digital Enforcement”, 2021.

KELLER, Daphne, “Facebook Filters, Fundamental Rights, and the CJEU’s
Glawischnig—-Piesczek Ruling”, GRUR International, Vol. 69(6), 2020.

KLONICK, Kate, “The New Governors: The People, Rules, and Processes
Governing Online Speech”, Harvard Law Review Vol. 131, 2018.

LANGVARDT, Kyle, “Regulating Online Content Moderation”, Georgetown Law
Journal Vol. 106, 2018.

RAUCHEGGAR, Clara & KUCZERAWY, Aleksandra, “Injunctions to remove
illegal online content under the eCommerce Directive:
Glawischnig-Piesczek”, Common Market Law Review Vol. 57, 2020.

SENFTLEBEN, Martin & ANGELOPOULQS, Christina, “The Odyssey of the
Prohibition on General Monitoring Obligations on the Way to the

Digital Services Act: Between Article 15 of the E-Commerce Directive



32 wsh=a A78% (2022. 07)

and Article 17 of the Directive on Copyright in the Digital Single
Market”, Amsterdam/Cambridge, 2020.

TUSHNET, Mark V., “The Kids Are All Right: The Law of Free Expression
and New Information Technologies”, Harvard Public Law Working
Paper No. 21-09, 2020.



[Abstract]

A Constitutional Study on Platform’s filtering obligation

under the Telecommunications Business Act

Moon, Euibien”

There is a constitutional controversy on the issue of the freedom of expression
when the Telecommunications Business Act allows some value-added
telecommunications business operators such as large platforms to restrict or
filter information whether those information falls into sexual exploitation
graphics like Child Pornography or Non-consensual Pornography. Upload
filtering, in particular, is heavily criticized on the ground that it burdens
platforms to carry out general monitoring obligation, which is a unjustified
infringement on freedom of expression. With regard to the freedom of
expression on the Internet, it is necessary to understand the circumstances

of Internet regulation and the theory to explain the regulation.

As the Internet develops, people have become more dependent on platforms
to acquire information or to communicate with other people. People form
communities, forums to communicate with each other through the Internet.
At the same time, people follow the guidance of platforms and platforms
have become “the new governors” in cyberspace. This phenomenon requires
a new framework to understand the freedom of speech in the digital era
because intermediaries, which connect people as mere conduits, play a crucial
role in regulating speech on the Internet. In order to explain this phenomenon,
a theory called “pluralistic model of speech regulation” should be thoroughly

examined and applied to the speech regulation on the Internet.

In addition, it is essential to review, in light of constitutional framework,

the concept of content moderation which makes platforms “the Custodian of

* Attorney at Law, Deputy Director, the Ministry of Government Legislation
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the Internet”. The Court of Justice of the European Union ruled two important
decisions regarding the regulation of platform and upload filtering. FE'va
Glawischnig-Piesczek allows platforms to filter defamatory expression and
extends the regulation to “equivalent content” as well as “identical content”.
In Poland v. Parliament and Council the CJEU interprets that the Copyright
Directive of Digital Single Market article 17, which allows upload filters,
strikes a balance with the protection of copyright and the freedom of expression
and information stipulated in the European Charter of Fundamental Rights.
These two decisions would shed lights on the constitutional controversy

provoked by recently amended clause of the Telecommunications Business Act.

Keywords : State-Platform-Individual: Triangle, General monitoring obligation,
Platform, Filtering, Freedom of expression, CJEU (-18/18 and
C-401/19



