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[Abstract]

Relationship between Inherited Trust and Forced Heirship

Kwan-Hyeong Lee”

It is still necessary that forced heirship is going to be protected for livelihood
of heirs and fairness among them although will substitute trust and beneficiary
nature trust contract are planned as means of inheritance. It has been argued
that trust property is not subject to a claim for forced share, but it is an
unacceptable and specious thoery that makes the foundation of legal inheritance
nullified virtually under our current civil law. The court of the first instance
reached a same conclusion on the standpoint; however, the judgment of the
issue was avoided in the second instance. In case of Japan, based on the
premise of the trust property being regarded as a subject for a forced heirship
claim, a trust contract that did not guarantee the legal reserve of inheritance
was invalid as it is considered a breach to damage public order. To sum
up, inheritance trusts are not exception from forced heirship, so disputes
around them may arise unless each heir is assured of their share.

Accordingly, the eligibility for defendant and subject in forced share claim
for inheritance trust will be examined since the the number of lawsuits about
it is expected to increase. Assuming two opposite situations without considering
beneficiary rights, established discussions have been mainly focused on the
trustee theory and the beneficiary theory for defendant eligibility, and the
trust property theory and the beneficiary right theory for subject eligibility.
In case of Korea, there are two different sorts of the exercise of beneficiary
rights including immediate allocation type and continuous management type,
since inheritance trust contracts has to be established the way of a trust
company as a trustee. In case of immediate distribution type, provisional
measures has to be made against the trustee, and the claim for distribution

of inheritance against the beneficiary is in need if it is before the distribution.

* Attorney, Sejiwon
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If it is after the distribution, there is the necessity for heirs to take provisional
measures and claim for distribution of inheritance against the beneficiary.
In case of continuously managed type, it is imperative to comprehend that
the original and the collateral beneficiary rights can be separately at disposal
and look how it has been developed through the exercise of beneficiary rights.

Keywords : Will substitute trust, Beneficiary nature trust, Forced Heirship,
Immediate distribution type right, Continuous management type
right






