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[Abstract]

Are the provisions punishing the act of HIV exposure

and transmission unconstitutional?

Choongsang Lee"

Article 19 of the Prevention of Acquired Immunodeficiency Syndrome Act
prohibits act of exposure and transmission of HIV (human immunodeficiency
virus) via the body fluids of those infected with HIV (e.g., sexual intercourse
without a condom), and Article 25-2 of the same Act stipulates that those
who violate the provision shall be punished by imprisonment of no more
than three years.

Since HIV is untransmittable through saliva, sweat, tears, kissing, hugging,
and handshaking, related acts are medically proven to constitute neither
“body fluids” nor “exposure and transmission” of the virus as indicated in
the above Article 19. Therefore, Article 19 has no issue with clarity.

While there have been previous cases of wrongful convictions due to
misunderstandings of transmission risk, this does not mean that acts with no
transmission risk can be construed to meet Article 19. Thus, with an accurate
understanding of the concept of "undetectable=untransmittable’ (U=U), the
concept of U=U cannot be used to argue against the clarity of Article 19.

As the above provisions fulfill the principles of justifiable objectives,
appropriate means, least restriction, and proportional benefits and protection
of the law, and HIV is a highly serious virus that cannot be eliminated despite
lifelong medication, failing to provide the option of a monetary penalty for
the act of exposure and transmission of the virus cannot be deemed a violation
of the principle of proportionality.

The aim of progressive organizations in developed countries is to pass

legislation to decriminalize the act of transmitting HIV, not to challenge

* Standing Commissioner of the National Human Rights Commission of Korea (Professor
at Kyungpook National University Law School, currently on leave of absence)
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related provisions as being unconstitutional. Public surveys also reveal that
a significant majority opposes decisions to rule such provisions unconstitutional.

In conclusion, the majority opinion of the National Human Rights Commission
of the Republic of Korea that the above provisions are unconstitutional is
unreasonable, and it would be appropriate for the Constitutional Court of

Korea to rule that the provisions are in compliance with the Constitution.

Keywords : HIV(human immunodeficiency virus),
Prevention of Acquired Immunodeficiency Syndrome Act,
unconstitutional, act of HIV exposure and transmission,
condom, body fluids, clarity,
U=U (undetectable=untransmittable),
principle of proportionality, public survey



