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[Abstract]

A Study on the Application of Supreme Court’s “Subjective

Criteria” for Recongnition of Administrative Disposition
- Focusing on “Recognizability”, “Predictability”,
“the Necessity of Remedies by Court” -

Bae Sangjoon”

The Korean Supreme Court’s decision, “Supreme Court of Korea, Decision
of 25 October 2018, 2016Du33537”, suggested a new criteria of the recognition
of Disposition, “Recognizability, Predictability of plaintiffs who have interests
on types of litigation”. The criteria is very subjective. Furthermore, the criteria
is useful when court intends to expand the concept and range of disposition.
At the beginning of the application of the new criteria, The Korean Supreme
Court applied it conservatively, centering on evident cases(ex, A case in which
the administrative office informed that the action could be contested by
administrative litigation). However, in the 2020s, the criteria has been applied
to more cases. After 2022, the criteria has been widely(or, abstractly) applied
to expand the range/concept of disposition, even in cases where administrative
office did not informed available appeal types.

Additionally, The Korean Supreme Court has held that “It is clear that judicial
review is required” or “If it is not recognized as a disposition, there is no
other means of litigation” in some cases where it is unclear whether to recognize
as a disposition. the contents of court’s judgement are also subjective.

Despite the necessity and inevitability of such criteria and judgement contents,
those subjective criteria/judgement contents and the result of its application
have the risk of (1) incongruence with existing administrative law theory/
system(especially with legal doctrines of the succession of illegality, Period
of Filing a Revocation Action and binding effect, etc.), (2) confliction with

existing Supreme Court’s decisions, and (3) confusion in follow-up cases. In

* Constitutional Rapporteur Judge
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that sense, expansion on the concept of disposition by court’s decision centering

on subjective elements/criteria should be prudent.

Keywords : Administrative Disposition, Recognizability, Predictability,
Expansion of Administrative Disposal Concept, Administrative Litigation






