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g A A3l Gal A7 AL BHF AAA ] el A e
ohovhe SIA} ARl AL A Aherel %
o

L H
E REa Ar HA EE e % A ddse Aedg
A=)
1=

gethe 40 Qr1E SrHEAP ALSTR). Tl ® BTekn &A%

BIA A WES ARG AR A AL REE HE B
mole] o) RHHAE S olF FAW AT Fwo| THG Ao|mE 4}
W SAGA Ariale] A HgHs)E FETEM

1) | AZEARRIS] Al ALl
3 AZAI ] Ae]& A (Negligence), AF-E-o] 3 (Default), 2599 Breach
of Duty) =& ZAIA T FA A s s|Ale] AlF o gk v] Y (Breach of
Trutst) ol ola] 3]Are] Al a7t A= A5 DA A A|532
= siabell digk A daE A dustA= AR, 3 A7
ARQle]l A x7 S Alste] ZEoldhe S A sx= 3|Ab
-

e WS AAR 3 FAo|F T o|Fstolok k). w3k 3|A}e] A= 3 A
01-

SES R

25

ARG B Folui 24F oF 2 gAYT Fgelx BT AL
Aol ANAE FgE F drkm A Ech A TS S99 A
BPBAARFE E1 g olf dFIwe] B9 F Lol Basirh:

Aol A A Fustels = =
= SAgAe] AYe WA F ek gvlola, 1 EAS Aol
=]
=

Agrarele] 4ol 7t

2) AL WA o

SAIZIARRIZ BlALe] AV E A BH AE o, AAGFS A=
AA o, BB ALE oAtE R A e} B AV =] AA o] F Tl el
APt AR IOl oS JRsoF stal, AR A7 He] gAY A=
A B2 A, AN SV =0l dA A @2 AF, udEEALe o]
APRFR IS A E dA A e FF 2 AME BHaAd] g
55 HFHAT(EAMY A498% A1,2%).

SIAIZIARRTS A o] HEA A FAlel fAG ] S| AIZEALY] HA M wE
dre e 9 x3 4F 2 /‘} Ae AR I O A skefoF T3] AL

14) A37Fel W3t Felo 8 FA B gle Fade] Hzd nFo] = w, B
ol e ArRs AL A3l AA v Ade Fadvta 27 oy
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HOAl498% A3, By, du v EHAA B 5 olAke] &E Ao (3]
AP A412%0] whE AR Bk @ 7lo] FEA AY, AGIAF o]
A}e] B4R 34 (Director’'s Remuneration Report)d 3] Al 7HAF tiAd Axre) =
& A A1z wE Al o] FFEA g A9 I ATARR]
< A das AFHES HAISto]oF H(IAMY A|498% A|43)).

S|AFE] o] ALZE gt B ALl ik qrA A Al wet 3| AGRE A A
o[Abe] W Al ZHAdell Qlo] At E3|ALel] ek A wsttha st ek,
S| AZEARRIO] dhdketrlell o]Abe] 7t Fdaitial sk A, o] AP
S AZALR A0 Z1A sk o FEH(EAPE #4982 A5F). = olFe] A7t I
AARI o2 A B, AdE BE SAZAIe] HuAde] e 59
st=AlE AAlstelof ahal, solekA e AE e A, 1 Ao g o
fr& WAlsto oF FTHE|APH A498% A63}). SAAEHE T GA T2
(Corporate Governance Code) =<°l #3t MFE o]Ae] B xgst 9
FE A= At o]l & vhEEA] &2 A9 IATARIS dd FARAIE L
A AQA NG AMF 2R Fel Be AR7F vk E A=A Flsto]oF st
A, aEA v ddy s A I AANRE A 2 AMdS A Al sk of
SHOH(B] AP AJ498A ).

3) AAZA
SAAE AN WG D, Aol oA, WY St peistel
el BAbel SARANANA FaE A AR EE AVE WASAL, D)
4 EE WA EAD AR B 5T RIS TR o A
kel BAS SARAIGA R A AY wE AVE wgtE 23
(B4} Azol} AR Ak 2 o) 2@ WA TFLENES ATt
£ A% mE AR Gt gl @ FrOITHAAY A5RR)
MEaGoA freld HAe WAL, Sad SALA6] dste] wAs)
= Qe MAzgRRY AHANE BTstn S§HHEAY A5RR). w9
SAAIS A9k EE PAYel = L ALSTEA w3 s
.
o

]_
I o] dejo] EE

Zﬂ o] xﬂ ‘6]—/] 6]-4
2008@1'?454 SIAPE S F A AL digh AFe] YHS WEEU] f8 3]Abet
3 A ARl 7he] A A g3t o](Liability Limitation Agreement: LLAs)S 3] &



A= Al o7 R w9l H o] A
S Aol xstetE AL ousth S YA FojH IATA HA
ANA A S| AZFARRIS] ) AlekE o, o -9t wil To= <l A
sk SAtel digt Q1S Agtst= FeE ov s WA xR FadFe 3
AP AS3BZ (I ANF Fhele] 7)) @ I AdTFHES F95kaL, A|536E
93] 3]Ale] FF(The members of the company)’} <138 Ao 2 &5
Al etk A ole IAPY AGITE(AAAT deole] FH)e He

ol A w;ﬁ}uﬁ, 234 AkxAH(Unfair Contract Terms Act 1977)8 #
&S WX F =S AP A534x).15 AdAGe] Foje & IAAE A
SIAIZAL A A A9 e R gisiARt HEHERR 5 ot
X“’LE]“ I AALEE HAstooF FH(S| AP #5363 A|17).

TAF-= 2] F#(Secretary of State for Business and Trade)2 2 A 3ko]
%L«]Oﬂ ZHAY vjAlH o ok & A A A S ABE F ATHE AR Al
535% A2&). olygt R e AAAGEAE HA ] % HHoR A
dd F ATHEI AP A|53BE AI3E.

ﬂ“clxﬂ ol grel= A F9 dlol add, geAd de ile] &
gstttar Aot ﬂ«]%ﬂé ol Fa grejxgel #sto] Qs
‘Uﬂ]é T ARFSdee o WHoeR FFEFIV 9T 7 ATHIA
A536% A1,23%). F& Folxdold & Foe] dige] ¥ 29 e 7t
9, & et A&5= AAAE, AAFAAL] A A t

“
(BIAP A5362 A4F). olHF 92 & FeE AAdsy] do
E A4F Afole g AAARE A Holl HIE 5 ThE /\}‘j* A|5363
A5%). ol#d d3l= gelo] o] o] TAstH e
AJAgrel grol= WA ARl A, 3 A%

>
>
L
12
o
o
i)
ax
rO
1o
-d

SAAIONA AdEE ARA FE 5 FARL FLAA W el
L AUE AR AT AT AL, WA ol 91wl Z?ME—

Seehe 1 WAE Helte TR

Asa G2 WelE AAY Wol gel Lalrt WA 0174 «xﬂ»}

dab el Aol ol v Aol g

A537% A3, A1) xﬂ &94 ol DG 84
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AR 3+ 2 (Companies (Disclosure of Auditor Remuneration and Liability
Limitation Agreement) Regulations 2008)).

A3zel gk AQdAGe] Feojrt mEo] d=Ttel i E oY tiHol
& F Aoy Royal Bank of Scotland vs Bannerman Johnstone MacLay
(2002) & 7F A3AFe] gk HAxZo] ATh= ol F =2 A|3Ate] tE 59

o) FRErths HBe WY AL AT o o) IAT + YLk

5 dAoiA el

AL T 3|Abe] AQdel e JRIAQl AdE FEete A A A
o2 F9 &= AFet A A A (Joint and Several Liability)S -93CH(E] A
A187x). 3| Atel sl Fe] o5 F-Edh= olAbel I AFAARIES F]ALe] O
3 AAE Husls 2o IdHmz A g3 "o ey 22
o AAdS AT S ZA DPOJE] Bzl 2o o] }_]41:;]_ Q/\U} el
= A= 75‘—‘?‘01] ghate] BAbe]l ol B AmA e Al wiite] Q1A=
Joll A 3] X“Oh} ek 3 AZFARRI S xﬂgx}oﬂ o) &t incg,g_ -

(e o
o

o

ol

=
A=
>
2
jale
oz
N
lo
1o,

o

),
1o

7|+
s F3at7] fsiM s ARl A F2 &7 (Duty of care)
T dojoF st FAAIE 2 FFE st o® Qs ds)xt
A skl oF ghrt. QA Al FoloFE AHAL F A=A o
of EAg A= el Gl sl Al AA FAE e TF
P g o] dejAow dax=Ad GEdnt. 5 F A A
af A= QA& A A FF HAsrF Y Fojgke dAs
= Aol gato] Fe oot e A fh

gy dArtse €8 2@ 38 A (Foresight of plaintiff and damage)¢] ®
e N W] el uwhel th2A siAE Fute] glo] Foof E‘Lcﬂ

o
=)
)
o
A
i1t

>
1S

N
-

o

o2
f o
2L

e o o 4z 2
e X
—hrﬂi Ry

oﬂ,\‘

so

=

UL Jlhs] Rtk AV 47 Sl gk 28 @] F49 9
S il Aloke J)E wele] Mg Fom s FololRel f% wol

16) See infra note 27.



= < H AR )

WAl AV S ZEA =R el g Aol ofE e ¢ s Rk oyl Fo o
A ool gk o] gllY HE AEE ARQlel TR A¢ 7S e
o] 7HAl= AFAIA fvke A mdk FAE & QIuhlD ol gk olfE <lE)
F=re] WS FooN T AHES sy A% A=E A
O A3 Folo e e d#E 7]F(General Principle)S A W3 T4 Y
o] =&HAY. WA 1932 o] =9 & (Neighbour test)o] H= Aoy 1990

W 72 A H (Caparo test)©] ©l& T7]3tal A 2E 7IFo® S535HA €t

o] £-#-& 1932 Donoghue #H#H18Z =3 351, Home Office v.
Dorset Yacht Co. Ltd. @19 % Anns v. Merton LBC. ##200 Z& =3
ﬁ]éE]OiE} olxdH ] WEW @ ZifhAtel uajA}p kel o] RHAAH F

FE 48 4 9 Ao AT #HAdo] i (Relationship of Proximity
or Neighborhood), 7}af#}e] HFo]3t 97l dafzte] £sjz AAE 4 U
55 FEdez AT & Jduar FAusttH(Reasonable Forsight of Victim
and Harm). ©]°]l ©3] Anns v. Merton LBC. #3d& @ FF& l‘T—X4 0}7i
W Al e 28T F A AR e TR JES A

=
AR Agel glof fol@ Mol g, F A A g %*17} sk

Aotk & RS A Abolo] 2HE BAYe] Ak ASE AHHow
Solo) 88 WA F, 0Y LE AT ARE AESA 152 o
27 40 FodRE Adstn WA FelgE e ARAFE AR
ogAe Foone A%S R daE sbsae] Akt WA

t}. d & E9], Junior Books Ltd v. Veitchi Co. Ltd. Fd]23)of A
AgstAcd, 213 €A AAH &dol diEsiAe Aol <
A Qe B edfol ok ujdAde AR et WS Wast
% %

AdS AAskar Bk & fe o= EE #eEHvE A<

O

17) Kit Barker, Peter Cane, Mark Lunney, & Francis Trindade, The Law of Torts in
Australia, 5 ed. Oxford University Press, 2012, p.457.

8) Donoghue v Stevenson [1932] A.C. 562.

9) Home Office v. Dorset Yacht Co. Ltd. [1970] A.C. 1004.

20) Anns v. Merton LBC. [1978] A.C. 728.

1) Ibid., at 751-752.

2) James Goudkamp & Donal Nolan, Winfield & Jolowicz Tort, 20" ed. Thomson Reuter,
Sweet & Maxwell, South Asian Edition, 2022, at 5-019, p. 85.

3) Junior Books Ltd v. Veitchi Co. Ltd. [1983] 1 A.C. 520.

4) James Goudkamp & Donal Nolan, supra note 19.
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At etk AdA s A7 A

=1 Aol o] A2 1990
Caparo ¥#E &3l 7], 7tz dH o] FF F&He] V|For &
HEA fh»)

Fhatm A Ho] mEW FoolfE A&7V HeiM= O 7refAte] A9 =
A3l Aol Al =s7F AT Folgte Aol FE A oR o ATsEle]of
(foreseeable) ZHEWE oz} @ FARRRZ A F&3 54 (proximity)o] U
of &1, @ ol Ko FoloFE FEAY]

(fair, just, and reasonable)o]o]of @It} 26)

2
A 1ALy a7 5
= Aol v4, ¥4, ¢4

2) 3| AZEARI L] A3AFl tigh 2 A<

Ao ofgh B9l Aol tig tjxxAl = e+ Caparo Industries
Plc v Dickman (1990) ##|¢} Royal Bank of Scotland vs Bannerman Johnstone
MacLay (2002) #2008 & 4 vk 7 AR 2% 3 AIZHAl 9] adof ot
EHa9 A Q)o] FAlE ARbolnt, A|3ztel] thgh Fo] oo W ejo] tigh dAw
& ARgkolth, Folo] 5 AEHA7]7] f8iA It HEE Ao Aledd
BF Zyojof st 7 i BT Edfol digh o Advbsdely A

e FEAAW, Folo e B ol 3, ¥4, FeAAtel o]

(1) Caparo Industries Plc (Caparo) v Dickman (1990) Zd

Y11 Caparox= 3] A<l Touche Ross(F ¥ Deloitte & Touche® g4 3H)7}
A4 3 Fidelity PleAbell tigh AR A S AlEsta F45 FYsdth o
3= Fidelity Ple.7F 3R2bekalk 3] A1 Touche Rossoll thall #|35F#Ael o
g Folo N uks ol fE EamidE ATkt das Al FAvieA
o] 3 AW Touch Ross7} 2433 H-A483 7|44 7 wjioleta 43}

Qe GAH FAANAE FAARE PRy FgAgch AF

25) Caparo Industies Plc v Dicman [1990] 2 A.C. 605.

26) Lord Bridge in Caparo [1990] 2 A.C. 617.

27) Royal Bank of Scotland (RBS) vs Bannerman Johnstone MacLay (Bannerman) [2002]
205 SC 437.

28) Vivienne Harpwood, Modern Tort Law, 7" ed. Routledge-Cavendish, New York, 2009,
pp.29-30.
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JUME B/ AR ACEM, AAPAAOEAE F BuAsl dush ge
BEG A Bl ola] B8 Aolehs AS IFUUTE AL B
of Folo) g Rtshe o] By Fe oA grky HusHAL

(2) Royal Bank of Scotland (RBS) vs Bannerman Johnstone MacLay
(Bannerman) (2002) &
A3 RBSS32 A APC Ltd.o AN ST A7 <
2 %% 3AY Bannerman®] AR Qs Faoideyd F R A3t
A}

o}
P, o2 el 13007 =] =4S JATkaL Fe
zZ

oo g ooy M
>
>
e
rlo
Q
Q)
]
£
3
>
>
2
i)
inl
ldl
futo)
fo
ol
)
L
o,
o8}
Q
5
5
o
8
Q
5
S~
>
i
(@
Ny
>
lo,
rlo

ok A (Banking Facility Letter) AAME &3l], 3]A X 1147 RBS23 9
Aol 71xARZ &84 Aogte AS AT F A= Holt)h o]
of e} ~FEWE WAHIH Y (Court of Session in Scotland) 2] AH <l
Bannerman©] RBS&&o] disl] FololF& Fedvtn ddsigitt. #7140
2 Bannerman¥ APCA} 7Fe] Alekol] A|3xfo] thdk WA Zxg o] glivt= A

o] FololRE RAT 5 QA S FUF aaetm WY

[9)

3) A A (Joint and Several Liability)
del ERAAE HHA o Fevtom wafatel Al Eije &
Aol Azel B aALAte ALlo] o) gk Ealjo] diafA Rk # Q)
He FA9E AAEY 28u = ol AR S-A A o
o5 Q& st A e wHEA EE 47 Aedd g 'Y

B AR w ARl dis) A £ ARE WA A FT7T 5 9

=

2
2o o=

[e)

i

o, o]d mel EHPAAEL Adste] < (Joint and Several Liability)<
AA Hrh29) AgAdS fFusts FeaHdde FHEHeR BAYeE
E7HES] EHE etz sbd H 7] wjiel sl wAaE Hee gk oA
el 53 daixsE FEA 5 F dves FHE Y dE 59
EEAQ Y] A= AEUE A5 ERAAAEAA A X A3 ds
woe, FEEHAAA dde] A=e] v steete vt Zze] B9

29) James Goudkamp & Donal Nolan, Winfield & Jolowicz Tort, 19" ed. Thomson Reuter,
Sweet & Maxwell, London, 2014, at 22-001.
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B9iate] Aol dFalor b= 5 Az FAT AL 7] W
o s A AA e BPBIA 2o FgpA] B
o

N
N
L
m =
ok
=2
=
:Oé
>
>,
oo
)
)
alsd
tlo
X
s
o
o
=2

4) vl& M) (Proportional Liability)
EHANA el A o] A4l FAEEY o B Adds
olfr2 53] IATAUS T 54 AET|HES 1 A&l vy
A& gkeh Q1] Al 5 AAA &3
145 FHA Bad dart gAnh diedge] 5=
Alo] oo A e 2,

ARRlel Aol EAE = olfr= UMY Aol ofstE 7

dazte] wgd T AN e® Fvhs Holth ol®

v}

ox
o f|r

o ol
_ =T

fo
o rr

N
N2
-~ ol
=
o, >

o,
ol

,d
k)

B -
ol

0
fr
N oo

ulgol SrhskaL, o#le] AFANES] TR o]ofX = ofmghel
Ak E=F AYAite] Hr s HuEo] AR A Yol

k")
it
o,

]
3IAL7E ofel | AIZEARRIel 1 AQle) AAE FHelA He
Ith= Mol ol= A3l FAZARIY A < =
R, 1 AY 5, F

g v AdE & 1
A} B (Department of Trade and Industry)e] AFRESI Q37 2AE
7 deY AdiF o] ohFst Feje] v Al upgA e A

th Ax ANAE G e FAEARI e v s AT A
7} =gko] ¥ a1 Qi3

;zrﬂﬂ%éﬁﬂrlrm%}lrﬂ
I
—

=

30) James Goudkamp & Donal Nolan, op.cit., at 22-007.

31) 9= v A =do B3 =9l thalA= Tim Bush, Stella Fearnley, Shyam Sunder,
Auditor Liability Reforms in the UK and the US: A Comparative Review, Proceeding
at UK National Auditing Conference, 2007, p.16-21. 3+=.
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[Abstract]

A Comparative Study on Auditors’ Negligent Liability

- Focusing on Companies Act & Common Law in the UK -
Sangseok Ha”

The auditor’s responsibilities are likely to compete with those of the directors
and auditors involved in the preparation of the financial statements of the
company at issue. It is because the directors of the company at issue have
incentives to commit illegal acts such as fraudulent accounting, while the
auditor is tasked with deterring them. If the auditor intentionally or negligently
fails to detect fraudulent accounting, the opposing actions of the two entities
compete to the detriment of a third party, resulting in a joint and several
liability. In general, the Korean civil law provides for joint and several liability
in the case in order to protect victims heavily, as does the common law
system. However, while joint and several liability has advantages in protecting
victims, it can also lead to the unfairness among joint tortfeasors. In particular,
it 1s not uncommon for an auditor who is negligent for a poor audit to
compensate for the full amount of damages due to joint and several liability,
even though he or she may have been less liable than the company at issue
with a greater incentive to commit fraud. It is because companies are often
weakened after the litigations of accounting fraud.

There are several attempts to deal with the fairness issue, including
proportionate liability, which has been adopted in Australia, the European Union,
some states in the US, and Korea. Proportionate liability is a principle that
seeks to protect the auditors by holding them severally liable, rather than
jointly and severally, who are negligent in failing to amount to a perfect
auditing. However, as the proportionate liability has its very nature of a
split liability, it can still have negative effects, such as weakening victim

protection and undermining audit quality. Because of these concerns, the

* Ph.D / Professor, Jindal Global Law School, O.P. Jindal Global University, India.
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UK has not adopted proportionate liability, but instead attempts to mitigate
joint and several liability through the provisions of Company Act based on
contractual relationships and general principles of Common law of torts such
as limiting the scope of duty of care, which has been introduced in Caparo
test etc. Both systems have their own advantages and disadvantages, and
it will be up to each country’s policy to decide which system to be pursed.
However, in the position of a country with the proportionate liability, it is
also worth considering how to limit the scope of protected third parties as
a way to prevent the flood of litigations which is the main concerns of

capital market regulators.

Keywords : Auditors® Liability, Duty of Care, Joint and Several Liability,
Proportionate Liability, Caparo Test



