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dFo] FEAAW T AAEAN Foke AAS 7HHd Este] HEe] of
e 58 Uiy sdd m=o] gle xofoly o]o FakeE HoR =
ot Fddstd o). g #HeE WA FEHo] e AL ofoA] o]
S TI7F ko] 29 H= old FEte Aow B 4 gla, webx Suiyd w
At meo] A= A% oy rPeta A AHATL] JFS st
AP, A= 7| Ex K (Grunlagenvertrag)S 1 &= dHAo] glojA 3o =
o8 Q38tE 2] gHog AAd 5o Ao g, e EuEtY F
83 7|24 FhelEs 39 oS 238l FoFe PHoz AYstH gFa o
A oA eh= At

197349 5¢ 119 8¢ 5
Regierungskoalition) @} 7| &/7|AFH(CDU/CSU) oFd Alole] L&k A X] %
J UHA =4S A2UA ‘SsddRETsa s SdUFEse 1o @A 7]
Zo &gk ZoK(Vertrag itber die Grundlagen der Beziehungen zwischen der
Bundesrepublik Deutschland und der Deutschen Demokratischen Republik)”
S HE o] 545 7] E 29K (Grundlagenvertrag) > HIEEH AN = BT
shal o] Fofel thek WA AAS AT AT ofde S SHsH
gEs A SA AHFgd dHE BEFEWilly Brandt)= oFde] 9 &
o] xofo] o] 117Fekstel Hste] 7)o Aolefal Wkt oo whalA
1973 29 159 Z°oF Al=3|oA 93] % @A] ofgl 7|wl#/7|Ab4
(CDU/CSU)9 AUl th & (Fraktionsvorsitzenden)¢l o]\ #®}&(Rainer Barzel,
1924-2006, CDU/CSU)<2 z=¢Fd gt #A1=53]olA Ul ZofAR digh I
T AES tSH 2Ho: “o] ok Eoo] A A9} A Aol e HIQIZE
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AP S 1 A o]ofRbgE 1961 1969 7HA] AWk deldw 1A/ A

H A% FEE A2 7)1 (Kurt Georg Kiesinger)®= ©] #%& &4
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4) |A1 2000.07.20, 98¢ ul63, T&HA A2 27, 52 FHRUFHE YN HIHE A9x A3 9
49 (2000. 7. 20. 98 W63 AL A THH-).

5 i 1999. 7. 23. A3 98F14525 #A [EIFUHEZANAES]HEH] 2] [219999.1.
(89),1803].

6) Deutscher Bundestag, Geschichte Vor 50 Jahren: Bundestag ratifiziert Grundlagen-
vertrag mit der DDR
https://www.bundestag.de/dokumente/textarchiv/2023/kw18-kalenderblatt-grundlagenvertrag -
946358.
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& (Gesetzes zum Vertrag
vom 21. Dezember 1972 zwischen der Bundesrepublik Deutschland und der
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zwischen der Bundesrepublik Deutschland und der Deutschen Demokratischen
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[Abstract]

The review of the Korean Constitutional Court’s ruling on
whether the ban on distributing anti-North Korea leaflets

and its punishment provisions violate the Constitution

Park, Zin-Wan"

On September 26, 2023, the Korean Constitutional Court ruled in Article
24, Paragraph 1 Number 3 of the Act on the Development of Inter-Korean
Relations, which prohibits distributing leaflets, etc. as a violation of the
Inter-Korean Basic Agreement, causing harm to the lives and bodies of citizens
or causing serious danger. It was decided that the part related to Article
24, Paragraph 1, No. 3 of Article 25 of the same Act, which provides for
punishment in cases of violation thereof, infringes on the freedom of expression,
which is the basic right of the applicants of this constitutional complaint and
it was unconstitutionality complaint. In this decision, the Korean Constitutional
Court decided that elements of an offence (Tatbestand) for punishment of
distribution of anti—-North Korea leaflets in the Korean border line stipulated
in this legal provision violate fundamental rights under the Korean Constitution.

In the 2023 review of precedents by the Supreme Court of Korea and the
Constitutional Court of Korea related to the ban on distributing leaflets against
North Korea, Article 24, Paragraph 1, No. 3 of the Act on the Development
of Inter-Korean Relations, which prohibits distributing leaflets against North
Korea, is an important standard of judgment. It must be taken into account
that the prohibition on mutual slander and defamation in Chapter 1, Article
3 of the Inter-Korean Basic Agreement has been implemented through law
within the territory of the Republic of Korea.

In order to attempt to analyze the treaty and normative nature of the inter—
Korean agreement, which is the direct cause of the creation of this legal

regulation, Germany, which has had a significant influence on the formation

* Prof. Kyungppok National University Law School
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of important provisions of the law on the development of inter-Korean relations
in Korea from a comparative law perspective, It is very important to examine
the East-West German Basic Treaty (Grundlagenvertrag) and the precedents
of the German Federal Constitutional Court on it.

With regard to the ruling of the German Constitutional Court on the East-
West German Basic Treaty, the precedents of the Korean Supreme Court
and the Korean Constitutional Court related to the legal interpretation of the
Act on the Development of Inter-Korean Relations, which can be seen as
implementing legislation of the Inter-Korean Agreement as well as the Inter—
Korean Agreement, are unconstitutional, and the excessive political nature
of the Inter-Korean Agreement It can be seen that political uncertainty and
ambiguity have been appropriately removed through the exercise of constitutional

control over what is the subject of political controversy.

Keywords : Constitutional violation of the elements of offence for punishment
for distribution of anti—North Korea leaflets, decision of the
German Federal Constitutional Court on the constitutional violation
of Germany's East—West German Basic Treaty (Grundlagenvertrag),
West Germany's non—recognition of East Germany's statehood,
theory of the dual nature of the North Korean regime, the legal
characteristics of the South—North Basic Agreement
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