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[Abstract]

Seizure to prevent danger in the Police Act

Son, Jae-Young”

This study examines legal issues raised in relation to seizure to prevent
danger in police law. The contents are summarized as follows. First, seizure
to prevent danger means that the police take away another person’s property
and manage it exclusively to prevent danger. If the Police Act, like the
Criminal Procedure Act, limits the objects of seizure to 'voluntarily submitted
items’, the police cannot forcibly confiscate dangerous items such as weapons.
Therefore, in accordance with the Police Act, the police must be able to order
a person carrying a dangerous object, such as a weapon, to hand over the
object, and if there is no time to give an order in advance, the police must
be able to immediately take the object away.

Second, a judge’s warrant is not necessary for the police to forcibly take
property for the purpose of preventing danger. The purpose of seizure under
the Police Act is not to use the object as evidence to prove guilt, and according
to the Police Act, seizure takes and stores them temporarily, moreover seizure
for danger prevention cannot be planned in advance and is often carried out
immediately. However, fundamental rights require procedural guarantees so
that citizens can defend themselves from state infringement. Therefore, even
if the exclusion of warrants is recognized for seizures to prevent danger and
its nature is acknowledged to be unfriendly to prior procedures, all procedural
guarantees are not excluded, and procedural guarantees are necessary to prevent
abuse of state power and protect rights.

Third, Article 47, Paragraph 2 of the Road Traffic Act can be the legal
basis for a police officer to keep the car keys in order to prevent a driver
who drove a car while drunk from driving drunk again. This is because,

according to Article 47, Paragraph 2 of the Road Traffic Act, a police officer

* Professor, Department of Law, Korean National Police University.
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may take necessary measures against a person driving while intoxicated, such
as ordering the person to prohibit driving until the person can drive normally
and moving the vehicle. Measures that a police officer can take to prevent
continued drunk driving include, in addition to simply ordering a ban on
continued drunk driving, moving the car, having someone else drive for you,

or temporarily removing the car keys if the other person cannot come to.

Keywords : Police law, Danger prevention, Sicherstellung, Beschlagnahme,
Seizure, Warrant principle






