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[Abstract]

The Timing of Suspension of Extinctive Prescription in

Provisional Seizure

Kim, Hyun Cheol”

In this paper, author reviewed the timing of suspension of extinctive
prescription in provisional seizure. Prior to reviewing the timing of suspension
of extinctive prescription in provisional seizure, author looked at the reason
for the existence of the prescription system and the prescription suspension
system, the provisional seizure decision procedure and execution procedure,
and looked at foreign legislative examples to the extent necessary.

The provisional seizure procedure consists of series of procedures: application
for provisional seizure, decision on provisional seizure, application for execution
of provisional seizure, commencement of execution of provisional seizure, and
completion of execution of provisional seizure. If there is a timing of completion
of the extinctive prescription between the above timing, the interpretation of
the timing of suspension of extinctive prescription can be a decisive factor
in winning or losing a lawsuit because whether or not a right is extinguished
by extinctive prescription is determined depending on when the extinctive
prescription is considered to have suspended due to provisional seizure.
Therefore, a reasonable interpretation of the timing of suspension of extinctive
prescription in provisional seizure is an important issue that can determine
the success or failure of a lawsuit.

Considering the arguments below, it is reasonable to consider the timing
of suspension of extinctive prescription due to provisional seizure as the timing
of application for provisional seizure, which is the first point in time when
a creditor can be considered to exercise his rights.

(D Considering the reason and purpose of the existence of the prescription

system and the extinctive prescription suspension system, it can be seen

* Lawyer
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the right holder asserts the right and expresses that he is not sleeping on
the right when applying for provisional seizure to preserve the execution of
the right before filing a lawsuit on the merits, and it can be said that the
right is being exercised. @ The effect of suspension of prescription due to
provisional seizure is the effect of provisional seizure and is distinguished
from the effect of prohibiting disposition that occurs by the execution of
the order of provisional seizure. Therefore, the timing when execution of
provisional seizure takes effect cannot be regarded as the timing when the
effect of suspension of prescription takes effect. The two timing does not
need to be the same. @ In the case of provisional seizure of real estate and
bonds, the application for execution is constructive and conceptual, and there
is no actual application for execution, so viewing the timing of application
for execution as the timing to suspend extinctive prescription is only ideological,
and it is difficult to specify the timing, so the timing of suspension of extinctive
prescription is unclear. @ The suspension of extinctive prescription must be
judged according to whether there is an act that can be considered an exercise
of the creditor’s right, and the timing of the suspension of the prescription
must be judged according to the timing when the creditor can be considered
an exercise of the right. So the view that the timing of the suspension is
timing to start execution or that it is timing to end execution, where the
timing of prescription suspension is determined by the will of the court or
execution officer, is unfair. ® According to the view that it is timing to start
execution or the timing to end execution, the timing to start or end of
execution varies depending on the object of provisional seizure, so the logic
is inconsistent and cannot be said to be valid from the perspective of legal
stability. ® Article 265 of the Civil Procedure Act stipulates that suspension
of prescription due to a claim in court takes effect when a lawsuit is filed.
Provisional seizure is also a procedure for exercising rights, and the provisional
seizure decision procedure and execution procedure after the application for
provisional seizure have a similar structure to the filing of a lawsuit.
Therefore, it is reasonable to consider the timing of suspension of extinctive
prescription due to provisional seizure as the timing of application for provisional

seizure by applying Article 265 of the Civil Procedure Act by analogy. @
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In the case of provisional seizure, it will be said that the exercise of the
right continues from the timing of application until the decision, application,
commencement, and completion of execution. Since the exercise of the right
is said to have occurred at the timing of application for provisional seizure,
which is when the exercise of the right began, it is reasonable that the timing
of suspension of prescription is also the same as the timing of application
for provisional seizure. Although the provisional seizure procedure is divided
into the provisional seizure decision procedure and the provisional seizure
execution procedure, since the provisional seizure decision procedure is an
essential procedure of the provisional seizure procedure, emphasis should be
placed on the provisional seizure decision procedure when determining the
reason for or the timing of suspension of extinctive prescription. @ Since
creditor will believe that by filing an application for provisional seizure, he
is performing an act of preservation or realization of his right. So viewing
the timing of application for provisional seizure as the timing of suspension
of extinctive prescription correspond to the intention of creditor and the

general public.

Keywords : suspension of extinctive prescription, provisional seizure,
timing of suspension of prescription, execution of provisional seizure,
extinctive prescription



