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[Abstract]

Proportionality Review of Regulations

on the Establishment of Medical Institutions

Choi Hyugyong”

While the establishment of medical institutions falls under the protection
of freedom of occupation, it is also intended for providing medical services
that deal with human health and life. Therefore, the state imposes restrictions,
allowing only licensed medical professionals or entities with a public character
to open medical institutions. However, requiring a personal license (medical
license) for a property-based permit (permit to establish a medical institution)
lacks a clear, rational connection between the regulation’s purpose and the
subjective qualifications imposed. Profit-driven medical practices are more
closely linked to the government’s payment reimbursement system (Fee—for—
Service) and its excessive low—fee policy, rather than to whether the founder
of the institution is a physician. Additionally, less invasive measures exist
to prevent illegal activities and profit-seeking, meaning that restrictions on
the qualifications for opening a medical institution have only an indirect effect
in achieving their goals. These challenges include the arbitrary intensity of
regulatory scrutiny, the weak connection between the regulatory purpose and
means, the availability of alternative, direct measures to control illegal practices,
and a lack of focus on the public interest. These issues suggest that Korea's
regulatory framework for medical institutions requires a reassessment of the

methods and scope of intervention.

Keywords : Unauthorized establishment of medical institution, For—profit hospital,
Principle of proportionality, Freedom of occupation,
Commercial practice of medicine
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